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UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT. 


MAX HABER, aS Executor of the Goods, Chattels and 
Credits tuat were of George Haber, Deceased, 
and MAX HABER, indiv., 


Plainttffs-Appellants, 
-against- 
THE COUNTY OF NAS: AU and ROBERT SEHLMEYER, 


Defendants-Appellees. 


DOCKET ENTRIES. 


Proceedings. 


Complaint filed. Summons issued. 


Summons returned & filed/executed. 


Stipulation extending time to answer complaint 
30 days filed. 


ANSWER filed. 


Notice of motion ret 1-4-74 for an order to dis- 
miss the complaint and memorandum of law in 
support of motion filed. P 


Before MISHLER, CH. J. ~- Case called & adj'd 
to 1-18-73 on consent. 
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DOCKET ENTRIES 
Proceedings 


Affidavit in Opposition to deft's motion filed 
(H. GLUSKIN) 


Before MISHLER, CH. J. - Case called for hearing 
on motion to dismiss complaint. Motion argued. 
Motion denied. 


By MISHLER, CH. J. - Order dtd 1-!3-74 denying 
motion to dismiss complaint filed on back of 
document #5. 


Before PLATT, J. - Case called. Adjd without 
date 


Before PLATT, J. - Case called & adj'd to 
10-18-74 at 10 A.M. to set a date fc: *: ial. 


Before PLATT, J. - Case called - Deft's motion 
to dismiss - Motion granted - Settle order and 
notice 

Notice of deft to take deposition of pltff filed. 
Interrogatories of deft filed. 

Memorandum of Law in Support of the Pitff's 


motion under Rule 60(b) (10) for an order vacating 
the dismissal filed. 


Affidavit of Allen M. Taylor in Opposition to 
pltff's motion to vacate a prior dismissal, etc. 
filed. 


Before PLATT, J. - Case called - Adjd to 12/27/74 


Before PLATT, J. - Case called for hearing on 
motion to dismiss complaint. Motion denied as 
indicated. Pl1tff to pay deft atty $150.00 in 
counsel fees. Adj'd to 2-14-75 at 10 A.M. for 
pre-trial conference. 


Pltff's Interrogatories to Defts filed. 


Pltff's Answers to Interrogatories filed. 
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Proceedings 
Before PLATT, J. - Adjd to 2/28/75 
Defts' answers to interrogatories filed. 
Before PLATT, J. - Case called & adj'd to 3-21-75 


Before PLATT, J. - Case called. Pre trial con- 
ference held & concluded. 


Before PLATT, J. - Case called for hearing on 
motion to produce. Motion granted as indicated. 


Before PLATT, J. - Case called. Documents pro- 
duced and handed over to the court as directed. 


Before PLATT, J. - Case called and adj'd to 
5-30-75 for status report. 


Before PLATT, J. - Case called and adj'd to 
5-12-75. 


Before PLATT, J. - Case called. Ready & holding. 
Before PLATT, J. - 6/6/75 status. 


Before PLATT, J. - Case called - Pre-Trial order 
to be submitted by 6/11/75 - Adjd to 6/20/75 


Before PLATT, J. - Case called. Ready and passed. 
Before PLATT, J. - Case called & adj'd to 12-1-75. 
By PLATT, J. - Order tom Show Cause ret 7-18-75 
why an order should not be granted quashing the 
subpoena duces tecum filed. 

Before PLATT, J. - Case called. Motion to vacate 


denied. Motion to quash subpoena. Decision 
deferred until trial. 


By PLATT, J. - Order “os show cause dtd 11-24-75 
why an order should not be made dismissing the 
complaint against the county of Nassau etc 

filed. Order to show cause ret 11-26-75. (mg) 
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DOCKET ENTRIES 


Proceedings 


Before PLATT, J. - Case called & adj'd to 
12-19-75 at 11:30 A.M. 


Copy of defts memorandum in support of motion 
to dismiss. 


Memorandum of law in opposition to deft's motion 
to dismiss 


Affidavit of Irving Friedberg filed. (mg) 


Memorandum of Law filed. (mg) 


Before PLATT, J. - Case called for hearing on 
motion for summary judgment. Motion argued. 
Decision reserved. 


By PLATT, J. - Memo and order dtd. 3-31-76 

that Nassau County's motion to dismiss pltff's 
complaint must be and the same hereby is denied 
filed. Copies mailed. 


Befcre PLATT, J. - Case called for status report 
and adjd to 5-14-76 


Before PLATT, J. ~- Case called for trial Trial 
ordered and begun Trial held and cont'd to 
4-29-76 


Before PLATT, J. - Case called - Trial resumed - 
Trial cont'd 


Before PLATT, J. - Case called. Trial resumed. 
Pltf£ motion for mistrial and for a fine to be 
levied against deft Nassau County for failure 

to comply with a subpoena. Motion granted as 

to the fine. Deft Nassau County to pay a fine 
in the total of $250. Motion for mistrial with- 
drawn. Trial cont'd to 5-4-76. 


Before PLATT, J. - Case called Trial resumed Pltff 
motion to withdraw third claim Motion granted on 
stip. Pltff motion for a mistrial denied Trial 
cont'd to 5-5-76 
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DOCKET ENTRIES 


Proceedings 
Sten. transcript dtd. 4-29-76 filed. 


Before PLATT, J. - Case called. Trial resumed. 
Deft motion to dismiss decision reserved. Adj'd 
to 5-6~-76. 


Before PLATT, J. - Case called Trial resumed 
Both sides present Deft renews all motions for 
dismissal and for a directed verdict Decision 
reserved Trial cont'd to 5-10-76 


Before PLATT, J. - Case called. Trial resumed. 
Conf held & concluded. Trial resumed. 5-10-76. 


Before PLATT, J. - Case called Trial resumed and 
cont'd to 5-11-76 


Before PLATT, J. - Case called for trial Trial 
resumed Order of sustenance signed Jury returns 
with a verdict in favor of the deft Robert 
Sehlmeyer on claim 1 and in favor of pltff in 
sum of $100,000.00 on claim 2 and a verdict in 
favor of pltff in sum of $25,000.00 for a sum 
total of $125,000.00 Deft to renew all motions 
for a new trial on or before 5-21-76 Pl1tff to 
submit order Jury discharged Trial concluded. 


By PLATT, J. - Order dtd. 5-11-76 of sustenance 
filed. 


Motion to enlarge time with memo of law filed. 


Before PLATT, J. - case called - adjd to 5-21-76. 
Sten. transcript dtd. 5-3-76 filed. 


Notice of motion for judgment N.O.V., ret 
6-18-76 at 11:30 A.M. filed. 


Memorandum of law in support of motion NOV filed. 
Before PLATT, J. - case called - deft's motion 
to set aside verdict of the jury - decision 
reserved. 


Stenographer's transcript dtd 4-29-76 filed. 
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DOCKET ENTRIES 


Proceedings 
Stenographer's transcript dtd 5-6-7646 filed. 
By PLATT, J. - Memo & Order dtd 9-8-76 that 
defts' motion for judgment notwithstanding the 
verdicts is granted and judgment be entered for 
the defts dismissing the complaint filed. 
Copies mailed to parties. 


Reply memorandum in support of defts' motion 
for judgment filed 


Defts' memorandum of law filed. 
Pltff's supplemental memorandum filed. 


Pitff's memorandum in opposition to defts' motion 
for judgment filed. 


Affirmation in opposition fiied. 

Pltff's request to charge filed. 

Pltff's trial memorandum of law filed. 
Judgment that the verdict against the deft, 
County of Nassau, is set aside and that the 
motion of defts, County of Nassau, and Robert 
Sehlmeyer, for judgment notwithstanding the 


verdict is granted and the complaint is dismissed 
filed. 


Notice of appeal for pltff filed. 
Undertaking for costs on appeal filed. 


FILE CERTIFIED AND HANDED TO Roland W. Johnson. 
ng 


Acknowledgment rec'd from C of A for receipt of 
record on appeal & filed. 


Sten. transcript dtd May 3, 1976 filed. 
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DOCKET ENTRIES 


Proceedings 


Ste:. transcript dtd 5-14-76 filed. 


Sten. transcript dtd 5-5-76 filed. 


Sten. transcript dtd May 5, 1976 filed. 


Sten. transcript dtd 5/11/76 filed. 


Stenographer's transcript dtd 5/10/76 filed. 
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COMPLAINT. 


UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT %F NEW YORK. 


MAX HABER, aS Executor of the Goods, Chattels and 
Credits that were of George Haber, Deceased, 
and MAX HABER, indiv., 
Plaintiffs, 
-agatnst- 


THE COUNTY OF NASSAU and ROBERT SEHLMEYER, 


Def 2naante. 


Plaintiff demands a trial by Jury. 
The plaintiff as and for his complaint against the 
defendants, THE COUNTY OF NASSAU and ROBERT SEHLMEYER, 


respectfully shows to this Court and alleges: 


AS AND FOR A FIRST CAUSE OF ACTION AGAINST THE DEFENDANTS, 
THE COUNTY OF NASSAU AND ROBERT SEHLMEYER: 


FIRST: Prior to the commencement of this action, 


the plaintiff, MAX HABER, was granted Letters Testamentary, 


as Executor under the Last Will and Testament of GEORGE 
HABER, deceased, and as such Executor has full power 


and authority prosecute this action. 
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SECOND: That at all times hereinafter mentioned, 
the defendant, THE COUNTY OF NASSAU, was and still is a 
municipal corporation, duly organized and existing under 
and by virtue of the laws of the State of New York. 

THIRD: That the matter in controversy exceeds the 
sum of $10,000 exclusive of interest and costs. 

FOURTH: That the plaintiff has complied with all 
the conditions precedent to the bringing of this action, 
and has complied with all the provisions of law, and that 
more than thirty days have elapsed since representation of 
the said Notice of Claim and said claim remains unadjusted, 


and the said COUNTY OF NASSAU, has failed and/or refused 


to make any adjustment thereof, and the plaintiff has 


prior to the bringing of this action, an.” within ninety 
days after the injuries herein described were received, 
duly served upon THE COUNTY OF NASSAU, Notice of |.s 
Intention to Sue upon the claims set forth and that one 
year has not elapsed since the happening of this accident. 
FIFTH: That this action arises under Title #42 of 
the United States Code, Section 1343, 1983 and 1985 and 
the Court has jurisdiction of this action under Title #28 
of the United States Code, Sections 1331, 1332 and 1343. 
SIXTH: That at all times hereinafter mentioned and 
at all times pertinent to this complaint, the defendant, 


ROBERT SEHLMEYER, was a police sergeant of the County of 
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Nassau, and ia doing the acts and things hereinafter set 
forth, said defendant was acting in their representative 
capacity, as stated under color of the laws and ordinances 
of the COUNTY OF NASSAU, State of New York and were acting 
w:.thin the scope of his employment, as a police sergeant 
and in furtherance of the business of the defendant, THE 
COUNTY OF NASSAU. 

SEVENTH: That upon information and belief, at all 
times hereinafter set forth, the defendant, ROBERT 
SEHLMEYER, was authorized and required by the defendant, 
THE COUNTY OF NASSAU, to carry on his person, a police 
service revolver. 

EIGHTH: That on the 29th day of September, 1972, 
the defendant, ROBERT SEHLMEYER, while acting within the 
scope of his employment as a police officer and without 
justification and with malice, reckless and wanton ar 
willful abandon, did shoot and kill the plaintiff's inte- 
state, GEORGE HABER. 

NINTH: That the plaintiff's decedent and plaintiff 
have been subjected because of the above recited acts, to 
the deprivation by defendant;:, THE COUNTY OF NASSAU and 


ROBERT SEHLMEYER, under color of law, and under the customs 


and usage of the County of Nassau, State of New York, of 


rights, privileges and immunities secured to them by the 


lla 


COMPLAINT 


Constitution and laws of the United States and particu- 
larly decedent's right under the First Amendment to said 
United States Constitution, his right to security of person 
and freedom from arrest, except upon probable cause sup- 
ported by oath or affirmation, guaranteed by the Fourth 
Amendment to said Constitution, his right to be informed 

of the true nature and cause of the accusation against him 
guaranteed by the Sixth Amendment to the said Constitu- 


tion, and his right not to be deprived of life and/or liberty 


without due process of law guaranteed by the Fifth and 


Fourteenth Amendments to the said Constitution; his right 
reserved or retained under the Ninth and Tenth Amendments 
to said Constitution and his right to life, as well as his 
right to the equal protection of laws guaranteed under 
Fourteenth Amendment to the Constitution. 

TENTH: The plaintiff alleges that in doing the acts 
and things above complained of, the defendants, the con- 
spirators engaged in a scheme and conspiracy designed and 
intended to deny and deprive plaintiff's decedent of his 
rights guaranteed to him under the Constitution and the 
laws of the United States, and particularly those herein- 
above enumerated and in particular his right to life. 

ELEVENTH: That the plaintiff alleges that as a direct 


consequence and result of the acts of the defendants, 
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THE COUNTY OF NASSAU and ROBERT SEHLMEYER, hereinabove 


complained of, plaintiff was deprived of life and liberty, 


on the 29th day of September, 1972. 

TWELFTH: That as the result of the foregoing, plain- 
tiff seeks damages provided under Title #42 of the United 
States Code, Section 1343, 1983 and 1985 in the sum of 
ONE MILLION and 00/100 ($1,000,000.00) DOLLARS; plaintiff 
further seeks punitive damages in the sum of ONE MILLION 
and 00/100 ($1,000,000.) DOLLARS. 

AS AND FOR A SECOND CAUSE OF ACTION AGAINST THE DEFENDANTS, 
THE COUNTY OF NASSAU AND ROBERT SEHLMEYER: 

THIRTEENTH: This plaintiff, MAX HABER, repeats, 
reiterates and realleges, each and every allegation con- 
tained in paragvaphs numbered "FIRST" through "ELEVENTH" 
of this complaint with the same force and effect as if 
the same had been fully set forth at length herein. 

FOURTEENTH: That decedent, GEORGE HABER, left him 
surviving next of kin, including MAX HABER, his father 
ard his mot*ier. 

FIFTEENTH: That as the result of the foregoing, the 
plaintiff, on his own behalf, and as Executor of the 
Estate of GEORGE HABER, deceased, was caused to lose sup- 
port, comfort, counsel, advice and benefits that a father 


would expect from his son; and the plaintiff has been 
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damaged in the sum of ONE MILLION and 00/100 ($1,090,000.00) 


DOLLARS: in addition, the plaintiff seeks punitive damages 

in the sum of ONE MILLION and 00/100 ($1-000,000.00) 

DOLLARS. 

AS AND FOR A THIRD CAUSE OF ACTION AGAINST THE DEFENDANT, 
THE COUNTY OF NASSAU: 

SIXTEENTH: The plaintiff repeats, reiterates and 
realleges each and eve allegation contained in para- 
graphs "FIRST" through "ELEVENTH" of the complaint, with 
the same force and effect as though set forth hereto at 
length. 

SEVENTEENTH: That at all times herein set forth and 
prior thereto, the defendant, THE COUNTY OF NASSAU, knew 
or should have known or had sufficient information of the 
facts and circumstances prior to September 29th, 1972, 
from which the defendant, the COUNTY OF NASSAU, could 
have or should have ascertained that the defendant, ROBERT 
SEHLMEYER, had vicious tendencies was emotionally unstable 
and was not a proper person to entrust with a service 
revolver. 

EIGHTEENTH: That on the 29th day of September, 1972, 
the defendant, ROBERT SEHLMEYER shot and killed the plain- 
tiff's decedent, GEORGE HABER, at the Nassau Coliseum, 


Uniondale, Long Island, in the County of Nassau, State of 


New York. 
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NINETEENTH: That as the result of the foregoing, 
the plaintiff was caused to lose support, comfort, counsel, 
advice and the benefits that a father would expect from his 
son, and the plaintiff has been damaged in the sum of ONE 
MILLION and 00/100 '($1,000,000.00) DOLLARS; the plaintiff 
also seeks punitive damages in the sum of ONE MILLION and 
00/100 ($1,000,000.00) DOLLARS. 
AS AND FOR A FOURTH CAUSE OF ACTION AS AGAINST THE DEFEND- 

ANTS, THE COUNTY OF NASSAU AND ROBERT SEHLMEYER: 

TWENTIETH: The plaintiff repeats, reiterates and 
realleges each and every allegation contained in paragraphs 
numbered "FIRST" through "NINETEENTH" inclusive, with the 
same force and effect as if the same had been fully set 
forth at length herein. 

TWENTY-FIRST: That the decedent continued to live 
for some time after sustaining such injuries as aforesaid 
but died as the result thereof. 

TWENTY-SECOND: By reason of the premises, the dece- 


dent herein became sick, sore, lame and disabled, and con- 


tinued during the period aforementioned to be so sore, 


sick, lame and disabled and suffered great physical pain 
and anguish, was compelled to undergo medical care and 
attention and to expend and incur liability for medical 


care and attention and funeral expenses. 
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TWENTY-THIRD: That as a result of the aforesaid, 
the plaintiff has been damaged in the sum of FIFTY THOUSAND 
and 00/100 ($50,000.00) DOLLARS. 

AS AND FOR A FIFTH CAUSE OF ACTION AGAINST THE DEFENDANT, 
ROBERT SEHLMEYER: 

TWENTY-FOURTH: Plaintiff repeats, reiterates and 
realleges each and every allegation contained in para- 
graphs numbered "FIRST" through "ELEVENTH" of this com- 
plaint. with the same force and effect as if the same had 
been fully set forth at length herein. 

TWENTY-FIFTH: The plaintiff alleges that in doing 
the acts and things above complained of, the defendant, 
ROBERT SEHLMEYER, acting under the color of law, and with- 
in the scope of his employment, as a patrolman and without 
justification, and with reckless, wanton and willful dis- 
regard for the rights of the decedent, GEORGE HABER, did 
shoot and kill the plaintiff's decedent, GEORGE HABER, 
on the 29th day of September, 1972, at the Nassau Coliseum, 


Uniondale, Long Island, County of Nassau, State of New 


York, that at the time and place aforesaid, ROBERT SEHL- 


MEYER, used excessive force, with malious and did shoot 
to kill and did kill, without provocation, or just cause, 


the decedent, GEORGE HABER. 
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TWENTY-SIXTH: That as the result of the foregoing, 
the plaintiff seeks compensatory damages against the 
defendant in the sum of ONE MILLION and 00/100 
($1,000,000.00) DOLLARS. 

WHEREFORE, the plaintiff demands judgment against the 
defendants THE COUNTY OF NASSAU and ROBERT SEHLMEYER, on 
behalf of the first cause of action in the sum of $1,000,000. 
compensatory damages and $1,000,000. punitive damages; 
plaintiff demands judgment in the second cause of action 


against the defendant, COUNTY OF NASSAU and ROBERT SEHL- 


MEYER, in the sum of $1,000,000. compensatory damages and 


$1,000,000 punitive damages; plaintiff demands judgment 
against the defendants, COUNTY OF NASSAU, in the third 
cause of action, in the sum of $1,000,000. for compensa- 
tory damages and $1,000,000. for punitive damages, plain- 
tiff demands judgment against the defendants, THE COUNTY 
OF NASSAU and ROBERT SEHLMEYER, in the fourth cause of 
action, in the sum of $50,000.00 for compensatory damages; 
and the plaintiff demands judgment against the defendants 
ROBERT SEHLMEYER, in the fifth cause of action in the sum 
of $1,000,000. for compensatory damages and $1,000,000. 
for punitive damages, all together with the costs and 
disbursements of this action. 

LEONARD SHEFT 

Attorney for Plaintiff 

Office & P. O. Address 

111 Broadway 


New York, New York 10006 
Tel. No. (212) 571-0925 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

ee ee ee eres oO ee eee ae ee eee eee cm oer AP 
MAX HABER, as executor of the Goods, 
Chattels and Credits that were of 


GEORGE HABER, Deceased, and 
MAX HABER, individually, 


Plaintiff, VERIFIED AYSWER 
~against- 73 C 1408 


THE COUNTY OF NASSAU, 
and ROBERT SEHLMEYE® 


Defendants. 
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Defendants, by their attorneys, BOWER & GARDNER, as 


and for an Answer to the Complaint herein allege: 


FIRST: Denies knowledge or information sufficient 


to form a belief as to Paragraphs "FIRST" and "FOURTEENTH". 


/ 


| SECOND: Denies upon information and belief the 


allegations contained in Paragraphs "THIRD", “FIFTH", "EIGHTH", 


"NINTH", “TENTH", "ELEVENTH", “TWELFTH", “FIFTEENTH", 
“SEVENTEENTH”, “EIGHTEENTH”, "NINETEENTH", “TWENTY-FIRST", 
“TWENTY-SCCOND", “TWENTY-THIRD", “TWENTY-FIFTH" and "“TWENTY- 
SIXTH". 

THIRD: Denies Knowledge or information sufficient 
to form a belief as to Paragraph "FOURTH", and leaves all 


questions of law to the Honorable Court. 


FOURTH: Repeats each admission or denial heretofore 
made in response to Paragraphs “THIRTEENTH”, "SIXTEENTH", 
“TWENTIETH” and "TWENTY-FOURTH", 

AS AND FOR A FIRST, 

SEPARATE AND COMPLETE 

AFFIRMATIVE DEFENSE, THE 

DEFENDANTS HEREIN ALLEGE: 
‘. FIFTH: That at all times mentioned in the Complaint, 
the defendant, COUNTY OF NASSAU, maintained and operated a Police 
Department as provided for by law and the police officers 
attached to said Department were obliged to detect and supress 
crime and apprehend offenders of the law, and at the time of the 
occurrence complained of in the complaint, the defendant, ROBERT 
SEHLMEYER and THE COUNTY OF NASSAU, were entaged in the 
suppression of crime and apprehension of plaintiff's decedent 
as a violator of the law. 

AS AND FOR A SECOND, 

SEPARATE AND COMPLETE 


AFFIRMATIVE DEFENSE, THE 
DEFENDANTS HEREIN ALLEGE: 


SIXTH: At no time mentioned in the complaint, did 


,the COUNTY OF NASSAU, nor its police officers, including the 


said ROBERT SEHLMEYER, commit any of the. acts alleged in the 


complaint, but if it be deemed that such acts were committed, 


i 
within the scope of the employment of said police officers, the 


acts performed by the said officers, including the said ROBERT 
SEHLMEYER, were justifiably performed in good faith, without 
malice and with reasonable and probable cause, in the performance 
of their duties as police officers of the COUNTY OF NASSAU. 

AS AND FOR A THIRD 

SEPARATE AND COMPLETE 

AFFIRMATIVE DEFENSE, THE 

DEFENDANTS HEREIN ALLEGE: 

SEVENTH: That at the times complained of in the 
complaint, the COUNTY OF NASSAU and defendant, naan secssnininalenes 
were engaged in the protection of innocent wratantece againet 
the criminal acts of the plaintiff's intestate. 

AS AND FOR A FOURTH 
SEPARATE AND COMPLFTE 


AFFIRMATIVE DEFENSE, THE 
. DEFENDANTS HEREIN AULEGE: 


— 


EIGHTH: Whatever injuries plaintiff's intestate may 
have sustained, if any, at the time and place and upon the 
occasion mentioned in the Complaint, were caused in whole or 
in part, or contributed to or due to the negligence and fault 
or want of care on the part of the plaintiff's intestate, 
without any negligence or fault or want of care on the part of 


the defendants contributing thereto. 


AS AND FOR A FIFTH 
SEPARATE AND COMPLETE 
AFFIRMATIVE DEFENSE, THE 
DEFENDANTS HEREIN ALLEGE: 


NINTH: That there is a prior action pending in the 


Supreme Court of the State of New York, County of Nassau, 
between the same parties, for the same causes of action as 


asserted in the plaintiff's complaint herein. 
| 


WHEREFORE, the defendants demand judgment dismissing 


the complaint with costs and disbursements. 


DANIEL SIFF 
A Member of the Firm 
Attorneys for Defendants 
Office & P.O. Address 
415 Madison Avenue 
New York, New York, 10017 


UNITED STATES DISTRICT COURT 
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NASSAU COUNTY, 
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United States Courthouse 
Brooklyn, New York 


April 29, 1976 
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U. §. District Court 


MS 
*. WEITZ: There is a witness in the Court, 
can we save that individual or those individuals 
e,cused. 7 know Mr. Gardner isn't here yet, I don't 
know if he wanted me to start with him or wait for 
him to come in. 

THE COURT: We're moving to exclude witnesses 
yesterday, you're moving to exclude witnesses; I say 
are you moving to exclude witnesses. Yesterday you 
were moving to include witnesses. 


MR. WEITZ: I'm sorry I don't understand what 


the Court is saying. 


THE COURT: Yesterday I said that the mother 
of the plaintiff must be excluded hereafter and you 
made quite an argument, she should be in. The questio 
is are you moving to exclude witnesses. 

MR. WEITZ: ‘es, I am. 

THE COURT: Do you join in that motion? 

MR. GARDNER: I think a mot.on of that sort 
should be made at the beginning of the case. 

THE COURT: It doesn't make a di.'fcerence. 

You can make it anytime. The question is do you join 
in the motion? If I get it for one side I assume 
I'll get it for both. 


MR. GARDNER: I have no objection. 


THE COURT: All witnesses from both sides will 
be excluded. 

MR. WEITZ: Your Honor, I wish to call the 
importance -- I instructed my client to be here a 
quarter after nine. It's almost 9:47, they're not 
here, they come from a considerable distance. 

THE COURT: Are you ready with anyone? 

MR. WEITZ: I have issued subpoenaes for a 
number of people, Mr. Salmyer among them. I have 
My process server here to testify to service of the 
subpoena and the acceptance of the mileage fee. 

I subpoenaed the Nassau County Police Department and 
a detective Fain, or Fehnn. I have my process server 
here to testify to that. It seems that the Federal 
process means nothing to defendants in a lawsuit. 

Nobody is here. I intended to put the defendan 
Salmyer on the stand as my first witness. 


MR. GARDNER: If I might respond to the first 


issue raised with the subpoena served upon Sargent 


Salmyer. 

As a result of conversation last night Sargent 
Salmyer is somewhere upstate, has been for some time 
on sick leave and I believe he is somewhere past 


Saratoga. It's either Saratoga or Warren County 


which is the northern district, so he is not within 
this district and he is not within 100 miles or 200 
miles of the courthouse. The subpoena falls on its 
face. I got no notice or bequest as to whether or 
not he wanted to use Salmyer or no request from 
whether or not any arrangement -- 

THE COURT: Mr. Weitz, did you serve him within 
100 miles from New York? Lake Lucerne, New York. 


If you served him beyond 100 miles it's no 


MR. WEITZ: I want to make an offer of proof, 
that is I did serve him. 

THE COURT: If, under the rules it's my recol- 
lection no witness can be encumbered to come over 100 
miles. 

MR. WEITZ: He is a party to the action, your 
Honor. 

E COURT: He is subpoenaed as a witness 
as far as you are concerned. I imagine against the 
New York Telephone Company, they had to go up and 


take the testimony of a witness, he was in the scene, 


more than 100 miles, Albany, same district. You have 


to take his testimony in -- you're probably entitled 


to your money back. Unless papers required he be 


served anyplace in the district, or out of the 
district, or within 100 miles within the area supplied 
by subpoena and when a statute of United States applied, 
therefore the Court upon proper application can serve 

a subpoena in other places. 

MR. WEITZ: Your Honor, then I would make 
application right now to reserve this individual 
for Monday morning. 

THE COURT: When a statute of the United States 
provides therefor I don't think any of the civil 
rights statutes prove therefore. 

MR. WEITZ: Is my application denied? 

THE COURT: Show me a statute that shows that 
information and I'll -- have you read the statute? 

MR. WEITZ: I'1l have someone check, your 
Honor. Will the Court take judicial notice that 
Mineola, Long Island is not within 100 miles of the 
courthouse? Unless Mr. Gardner will concede that, 


if she testified -- if she will testify on the Nassau 


County Police Department. 


THE COURT: I understand from my law firm 
that the District Attorney called in -- I think they 
received it. There is no doubt that Nassau County 


received it and we told them to come in here at 9:30. 


MR. WEITZ: How many from the DA's office 


here in connection with the Grand Jury minutes. 


THE COURT: Isn't that what you wanted? 

“AR. WEITZ: No, sir. ‘Setective Fehnn, the 
fellow who compiled the witness' statement, I wanted 
the statements of these witnesses that were taken 
in question and answer form. 

TIE COURT: You know why Nassau County hasn't 
complied? 

MR. WEITZ: I have a process server outside -- 


THE COURT: I don't have to practice law for 


AR. WEITZ: Your Honor, I have to step outside 
to do it. 

If your Horor pleases, he says he has no 
connection with the Nassau County Police Department. 
THE COURT: Step up here will you, sir. 

From what office, with what office are you associated? 

THL WITNESS: I am Assistant District Attorney 
for the County of Nassau. 

THE COURT: You have no connection with the 
Nassau County Police Department? 

THE WITNESS: The Police Department is repre- 


sented by the County Attorney. 
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THE COURT: You can call the Nassau County 
Folice Department and find out why they have not 
honored their subpoena. 

MR. GARDNER: I am not sure what subpoena 
Mr. Weitz is making reference to. 

One, to the District Attorney for the minutes. 

THE COURT: We're going to settle that before 
he makes his telephone call. 

What about the minutes? 

THE WITNESS: Last July, when I was here I 


spoke to the court reporter who took those minutes 


on that day. He said they were never typed up becanse 


no true bill was had from that. It's about 5C0 paaes, 
your Honor. 

MR. GARDNER: May I quote on the motion, your 
Honor, indicates that there was no discovery of thuse 
minutes. 

THE COURT: They're not going to be, discovery. 
I told th°* to Mr. Weitz, if ne wants them typed up 
so I can acck at them, so he can use them on appeal. 
He's entitled to that. 

If I feel there is any need for us of them 
during the trial I will let him use it. If you want 


to pay for that Mr. Weitz $500 about. 


MR. WEITZ: I will pay for it. 

THE COURT: For the session on Monday morning, 
either through your office or directly, and have them 
give you an explanation why they have -- tell them the 
Court will not tolerate any delay. Get them in here. 
Are you ready to qo? 

MR. WEITZ: I have a detective Fehnn here. 


I want to put him on the stand. 


THE COURT: You're not ready to go, I might 


have to dismiss this case. 
MR. WEITZ: In other words, your Honor, if the 


defendant does not recognize that the Court process 


does not appear so that I can make out a prima facie 
case, I cannot get a continuance in trial. 
THE COURT: I instructed the Nassau County -- 
MR. WEITZ: That wouldn't produce a witness. 
In other words, the Court will wait for a 
witness. 
THE COURT: I will wait for the plaintiff. 
If he doesn't show maybe you're getting out of Court. 
You get on -- out of Court, sir, and make your 
telephone calls. Explain to them that the Nassau 
County is a party here. 


MR. WEITZ: I do understand, your Honor, there 


o 
was some problem with the rails this morning, and I 
don't know if my client travels from Spring Valley 
by train to the courthouse, or by ‘nea: 

There is a wire down blocking one of the tracks 
coming in to Grand Central. I would like the Court's 
indulgence to find out if I can ~- 

THE COURT: Find out as quickly as possible. 
Who is the witness in the witness room? 

MR. GARDNER: A man by the name of --- 

WEITZ: The lady in the courtroom. 
, COURT: No, the witness in the witness room 

MR. WEITZ: Effler, Alan Fffler. 


He was at the scene. 


THE COURT: Why can't he put him on, or he's 


a witness for you? 

Did you subpoena him? 

MR. GARDNER: I did not, he subpoenaed him. f 
am not going to tell him how to try his case. 

THE COURT: I am going to tell him to put that 
witness on. 

MR. WEITZ: Your Honor, I don't know where my 
plaintiffs are. I'il proceed by reading deposition. 

THE COURT: Put Mr. Effler on the witness stand 


MR. WEITZ: I don't put witnesses on the stand 
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without knowing anything about them, Judge. I am 


going to read depositions. 


THE COURT: Why did vou subpoena him for? 

MR. WEITZ: I understand he was a possible 
witness, Judge. 

THE court : Why don't you put him on the 
witness stand. Do you intend to put him on the witnes 
stand? 

MR. WEITZ: I don't know, Judge. I intend to 
read depositions. Since the defendant -- I have no 
alternative but to read a deposition. I am not going 
to read the entire deposition. I don't want to be 
bound by everything that is said in there. But I will 
read some of it. 

THE COURT: I am going to take into considera- 
tion whether I am going to fine both Mr. Fehnn from 
Nassau County or siniiiee I am ies fine you for 
not having proceeded a half hour ago to read this 
deposition. 

MR. WEITZ: I intended to put Mrs. Haber on 
first, Judge. 

THE COURT: I'll take it into consideration to 
see what course of action -- we kept the jury waiting 


one half hour. 
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MR. WEITZ: I have another motion I would like 
to make to the Court. 

THE COURT: You have kept the Court and this 
Jury waiting a half hour. I an. sorry but the attorneys 
have not been ready with their witnesses and Mr. Weitz 
is going to read. It will begin with a reading of a 


portion of the deposition. You may proceed. 


Appearances: 


HARVEY WEITZ, ESC. 
Attorney for Plaintiff 


JOHN GARDNER, ESQ. 
Attorney for Defendant 


MR, WEITZ: (Reading) 

"Cuestion: Will you state your name and home 
address? 

"Answer: fobert Sehlmeyer, 544 Marino Avenue, 
Port Washington, New York. 

"“Guestion: Will you tell me for what neriod 
of time you have resided at the address you just gave? 

“Answer: Approximately seven months. 

*Cuestion: Could you tell me where you lived 
prior to that time? 


“Answer: 396 Powell's Lane, Westbury, New York 


"Guestion: For what period of time did you liv 


at the Powell's Lane address? 

"Answer: Approximately one and one-half year. 

"Cuestion: Will you state your address prior 
to your Powell's Lane address? 

"Answer: 46 Fordham Street, Williston Park, 
New York. 

*"Guestion: And for what period of tame did you 
live in Williston Parl? 

"Answer: Approximately five years. 

"“Cuestion: Did you have any address prior to 
your residence in Williston Park? 


“Answers ‘Yes, I did. 
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"“Cuestion: And what was that? 


"Answert 22 Pyram Street, Commack, New ‘'ork. 


"“Cuestion: And how long did you live there? 
"Answer: Approximately five years. 


"Cuestion: Can you give me your date of birth, 


"Answer: June 6, 1930. 


"Cuestion: Will you give me your height 


weight? 
"Answers Six foot three. 180 lbs. 
"Guestion: Are you married? 
“Answer: I am, 


"Cuestion: Were you married on September 29, 


"Answer: ‘les. 
"Guestion: Do I take it that on September 29, 


1972 you lived at 396 Powell's Lane in Westbury? 


"Answer: No, I did not. 

"Guestion: Where did you live at that time? 

"46 Fordham Street, Williston Park. 

"Question: On September 29, 1972 were you 
employed? 

"Answer: ‘‘es, I was. 


"Question: Can you tell me by whom and in what 
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2 capacity? 
3 | "Answer: I was employedby the Police Department, i 
4 County of Nassau, New York, as a serveant. 
5 "Cuestion: How long prior to September 29, 197 
6 | Were you employed by the Police Department, County of 
7 Nassau in any capacity? 
8 “Answer: Approximately seventeen years, sir. 
9 "Question: Do you have any present recollectio 
10 of the date you first became employed by the Police 
Department of the County of Nassau? 

12 "Answer: April 16, 1956. 


13 | "Question: And prior to becoming employed on 


April 16, 1956 did you have any other employment? 


"MR. You mean before he became 


MC DONOUGH: 


a police officer what was his job? 


"MR. FRIEDBERG: “Yes. 


18 "MR. MC DONOUGH: I'11 object to it as 
irrelevant and beyénd the scope of the deposition. 
20 "I'll allow him to answer over my objection. 


21 "Answer: ‘Yes, sir. I was. 


"“Guestions: Can you tell me in what capacity 


you were employed? 


“Answer: I was an apprentice electrician. 


"Question: Can you tell me the name of your 


& 6 


16 
Deposition iu 
employer last preceding your entry into the Police 
Department? 

"Answer: No, sir, I cannot. 

"Question: Do you remember the name of any 
employer at the time that you were emp.oyed as an 
apprentice electrician? 

"Answer: Hvdson Electric. 

"Question: Is that in Nassau County, New York 


or can you give me the location? 


"Answers I believe it's in Nassau County some 


I don't know their address, sir. 

"Question: When you became a member of the 
Nassau County Police Force on April 16, 1956 can you 
tell me what rank you held at rhat time? 

“Answer: I went in as a probationary patrolman. 

"Guestion: Well, was there any period of 
training preceding April 16, 1956 in connection with 
your application for employment with the Police 
Department? 

Manewar: No, sir. 

"Question: Did you have any period of training 
after April 16, 1956? 

"Answer: Yes, sir. 


"Cuestion: Can you tell me where that training 
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took place? 

"Answer: Police Headquarters, Mineola, New York 

“Question: For what period of time did you 
train in the Police Headquarters? 

"Answers I'm not sure what your question 
refers to, sir. 

"Question: Well, you testified that after 
April 16, 1956 you underwent training in Police 
Headquarters in Mineola; is that correct? 

“Answer: That's correct, sir. 

"Cuestion: And my question is for what period 
of time you received training at the Police 
Heacquarter3 in Mineola?" 

MR. GARDNER: I don't think we need any colloquy 
between lawyers. 

MR. WEITZ: Defendant's lawyer asked <= skip to 


the next question. 


"Question: Now, did there come a time when you 
é @ . 


filed an application for employment as a policeman with 


the County ci Nassau? 

"Answer: Yes, sir. 

“Question: Can you tell me when that was with 
reference to the April 16, 1956 date? 


"Answers Approximately a year previous to that. 
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"Guestion: And can you tell me where you filed 
the application? 

"Answer: Nassau County Civil Service, Mineola. 

"CGuestion: And following the filing of that 
application did you receive any response from the 
Nassau County Civil Service? 

"Answer: Yes, sir. 

*Question: Whatwas the form of a response that 
you received? 

“Answer: They notified of the time to take the 
entrance exams. Then you take the physical examina- 
tions and the results of my standings on my examinations. 

"Question: Well, did there come a time that yo 
took a written examination and a physical examination 
after you filed the application? 

"Answer: Yes, sir. 

“Question: Can you tell me when that was with 
reference to the April 16, 1956 date? 

"Answers No, sir. 

"Guestion: Can you tell me when it was with 
respect to the date you filed the application, 
approximately? 


“Answer: I don't know the specific dates, sir, 
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MR. GARDNER: I object to the next question, 
your Honor, there is no response to it. 

MR. WEITZ: I am not going to read a question to 
which there is no response. 

Your Honor, may I just continue reading this 
deposition and put Mr. Fain on the stand? 

THE COURT: Do you object to it? 

MR. GARDNER: Yes, your Honor, 

THE COURT: Sustained. Proceed with your 
reading. 

MR. GARDNER: If your Honor pleases, I thought 


you excluded witnesses. 


THE COURT: You want them excluded? 


MR. GARDNER: Certainly, Judge. 

THE COURT: Will you wait outside, Mr. Fain. 

MR. WEITZ: “Question: Now, did there come a 
time when your status was changed franprobationary 
patrolman to some other status? 

"Answer: Yes, sir. 

*“Cuestion: And when was that? 

“Answer: Six months after my appointment on 
April 16th. Six months after that, sir. 

“Question: What was your status changed to? 


"Answey: Patrolman. 
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"Guestion: And did you continue in that rank 
as a patrolman until you became a sergeant? 

"Answer: Yes, sir. * 

"Cuestion: When did you become a sergeant? 

"Answer: April, 1972.* 

MR. WEITZ: If your Honor pleases, I think that 
might be the administrator who is a party. However, I 
don't know if the young girl with him is his daughter. 
If it is, she might be a witness or may I inquire as 
to who they are? 

Are you Mr. Haber, and is that your daughter? 

MR. HABER: ‘Yes. 

MR. WEITZ: “Guestions Well, do you know 
approximately how many physical examinations you had? 

“Answer: Approximately? 

"Question: Can you tell me? 

"Answer: Approximately six that I recall. 

"Question: On these six examinations, on the 
occasions of each of them, were you examined by one 
doctor or more than one doctor? 

"Answers More than one doctor, sir." 

MR, WEITZ: Go to line 15. 

“Were you informed -- 


MR. GARDNER: I object to the form of that 


Deposition 


question. If your Honor pleases, it assumes something 


in the question, your Honor. 

THE COURT: Yes. I°11 sustain it. 

MR. WEITZ: I tender question 20. Is it the 
same objection; same ruling? 

MR. GARDNER: There is no time limit in that. 

THE COURT: No, I'll allow it. 

MR. WEITZ: "CGuestions Had you on your own, 
outside of your examinations on behalf of the County 
of Nassau, ever consulted a psychiatrist? 

"Answer: During my entire lifetime, sir? 

"Guestion: That's correct, sir. 

"MR. MC DONOUGH: I'11 object to entire lifetima. 
You can askany questions up until September 1972. 

"MR. FRIEDBERG: I'm assuming that that's the 
question. 

*"Cuestion: Up till September 29, 19727 

"Answers No, sir. 

"Guestion: Did you take a written examination 
for the position of sergeant? 

"Answer: Yes, sir.® 

THE COURT: Where are you reading? 

MR. WEITZ: There was an objection to the 


other question. There is no answer so I'm continuing 
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with the other question. 
THE COURT: Line 257 
MR. WEITZ: Yes, sir. 


THE COURT: Go ahead. 


MR. WEITZ: I’m now on page 14, line 6, your Honor. 


THE COURT: “Yes, sir, I did." That is supposed 
to answer the question? 

MR. WEITZ: Page 14, line 6. 

“Cuestion: Can you tell me what courses or 
training you received? 

"Answers I took the promotional examination 
course given by Delehanty. 

"Question: Can you tell me when that was, 
approximately? 

"Answer: No. I don*t recall the date, sir. 

"“Guestion: Did you have any other courses othe 
than the one you described at Delehanty? 

"Answer: Yes. I took a number of Police 
Science courses at Nassau Community College. Psycholo 
I also took approximately six other police G¢ourses in 
the Police Science program at the Community College. 
I also received intermediate training at Police 
Headquarters on two or three occasions to upgrade me 


in my performance and knowledge of my profession. 
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That’s about all I can recall at this time, sir. 

"Question: Can you give me the approximate 
dates or times when you took these courses? 

“Answer: In approximately the two and one half 
year period prior to September ‘72. From about 1970 
on. Approximately. 

"Guestion: Can you tell me which one of those 


courses was the last one preceding September 29, 19727 


"Answer: No, sir. I don't recall the last 


course I took. I also took a courseat the Police 
Headquarters for supervisory training right after my 
appointment to the rank of sergeant. 

"Question: Was that after you became a 
sergeant? 

"Answer: Yes, sir. 

“Question: Was that some time in April 19727 

"Answer: April or the beginning of May. 

“Question: Can you tell me what that course 
consisted of? 

"Answer: Responsibilities and duties of a 
sergeant, of a superior officer. Refreshing on the 
laws, the penal law, the law to arrest, the practices 
and procedures of performing my duties as a sergeant. 


"Question: How long did that course last? 
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"Answer: I believe that was a two-week course, 


"“Cuestion: Was it given by instructors of the 
Police Department? 

"Answers Both the Police Department and outsid 
instructors, sir. 

*"Guestion: Did you receive any course materials? 
By that I mean written materials? 

"Answers Yes, sir. 

"Question: Do you recall or can you describe 
the written course materials you received? 

"MR. MC DONOUGH: Are you referring to textbooks? 

"CGuestion: Textbooks, the names or authors? 

"Answer: No, sir. 

"Question: Was that the last course you 
received prior to September 29, 19727 

"Answers It may have been, sir. I'm not sure. 

*"CGuestion: Did you, prior to September 29, 
1972, receive any training by the Nassau County Police 
Department in any judo or self-defense techniques? 

"Answers: Yes, sir, I did. 

“Question: When did you receive that training? 

"Answer: Yes, sir, I did. 


"Cuestion: When did you receive that craining? 
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“Answer: That was given during my probationary 


period. 1956. 
"Question: Was that given by an instructor of 
the Police Department, if you know? 
“Answer: Yes, sir. It was. 
"Question: What was the length of that trainind? 
“Answer: I don't recall the length of it, sir. 
MR. WEITZ: Objection to that question, Judge? 
Continuing with the next question, Judge, page 17, 
line 22. 


"Question: Now, on September 29, 1972 was your 


rank at that time still sergeant? 


“Answer: Yes, sir. It was. 


"Guestion: And were you on that day employed 
by the Nassau County Police Department? 

"Answer: Yes, sir. I was. 

"Cuestion: And do you recall what your hours 
of duty were on that day? 

"Answer: ‘Yes, sir. 

"Guestion: What were they? 

“Answer: 3:00 p.m. till 11:00 p.m. or the 
completion of the traffic detail at the Coliseum." 

MR. GARDNER: Going to page 19, line 12. 


MR. WEITZ: "Question: Can you tell me whether 
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that tour of duty from 3:00 to 11:00 p.m. covered any 


specific geographic area? 


"MR. MC DONOUGH: At what time? On the day in 
question? 
"MR. FRIEDBERG: Yes. 


"MR. MC DONOUGH: Referring now to September 29 


"Answer: Yes, sir. 

"Question: Can you tell me what area? 

"Answer: .The County of Nassau, sir. 

“Cuestion: Can you tell me, generally, what 
your duties were on the 3:00 t4 11:00 p.m. shift? 

"Answer: My normal duties on that day was the 


duty of patrol supervisor to supervise the patrolmen 


assigned work withinthe County of Nassau and in the 
evening I was given an assignment to supervise the 
parking detail in the vicinity of the Nassau County 
Coliseun. 

*"Guestion: Now, will you tell me by whom you 
were assigned with respect to the supervision of the 


parking detail? 


“Answer: This is assigned through the patrol 


office. 


"“Cuestion: Will you tell me how that assignmen 
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is relayed to you, whether it's by phone or a written 
memorandum of some kind? How you are informed with 
mspect to this detail. 

“Answer: Normal method of informing would be 
through the roll call which is posted at the Highway 
Patrol desk during each tour of duty. 

"“Cuestion: Where was that highway patrol desk 
located? 

“Answer: Police Headquarters, Mineola. 

"“Cuestion: Did you report to the Police 
Headquarters, Mineola at or about 3:00 p.m. on that 
day? 

"Answer: Wo, sir. I did not. 

“Question: I'm just trying to get the procedur 
here clarified with respect to what procedure is 
followed in your reporting for duty, where you report 
to and what assignments you receive -- on this specifi 
day. 

"will you tell me when you first came on duty 
at or around 3:00 p.m., where did you report to? 

“Answer: I reported to the Police Building 
in Mitchell Field. 

“MR. MC DONOUGH: At what time, approximately? 


"THE WITNESS: Approximately 2:30 p.m. 
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"Question: And by that do you mean, sir, you 
were physically present at Mitchell Field at 2:30 p.m. 
"Answer: Yes, sir. I do. 
*“Cuestion: To whom did you report at that time 
"Answer: I reported to the Highway Patrol Desk 
via telephone. 
"Guestion: Is the highway patrol desk located 
in some other place other than Mitchell Field? 
"Answer: I think the highway patrol desk is 
located in Police Headquarters in Mineola. 
"“Guestion: So I take it around 2:30 when you 


reported to Mitchell Field you made # telephone call 


when you made a telephone call that you ascertained 


the duty with respect to the parking area? 


"Answer: That is correct, sir. 

“Question: Was that read to you over the phone 

"Answer: It was conveyed to me over the phone. 
I don't know whether the man at the other en. was 


reading it or whether he knew it from his own knowldge 


to Mineola? 
"Answer: That's right. 
"Guestion: Was it at that time around 2:30 


“Question: Can you tell me what the detail was | 


that was conveyed to you? As to what you were require 
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"MR. MC DONOUGH: ‘You may answer if you can, 
"Answer: I don’t understand your question, 
Would you repeat it? 


“Question: What did you interpret the directio 


to be with respect to the detail in the vicinity of 


Nassau County Coliseum? 

“Answer: I interpreted it to be the supervisio 
of the patrolmen assigned to traffic in the Coliseum 
area. 

"Cuestion: Had you previously received a 
similar detail? 

"Answer: .‘Yes, sir. 

"Question: And di you know, on September 29, 
1972, at about 2:30 p.m., how many patrolmen were 
assigned to traffic? 

"Answer: ‘Yes, sir, I did. 

"Question: How many? 

"Answer: I can only estimate. I don't recall 
exactly, sir. Approximate’y 13 or 14. 

"Question: Did there come a time that you 
arrived at the Nassau County Coliseum Parking Lot that 
day? 


“Answer: ‘Yes, sir. 
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"Question: What time was that? 

"Answer: Approximately 7:00 p.m. 

"Guestions: Did you arrive a police car? 

"Answers: ‘Yes, sir. 

*"Cuestion: Was anybody with you at the time in 
the police car? 

"Answer: No, sir. 

"Guestion: And did you know at around 7:00 p.m 
what event was scheduled for the Nassau County 
Coliseum? 

"Answer: ‘2s, sir, I did. 

"Guestion: What was your knowledge ‘lth 
respect to that event? 

"Answer: That there was going to be a rock 
concert. 

"Question: And did you know vhat time that 
concert was scheduled to commence? 

“Answer: It was indicated to me at the time. 


I don't recall what the time was now, sit. 


"Guestion: When you say it was indicated to aa 


are you referring now to the telephone call you made 
from Mitchell Field? 
“Answer: To the telephone call and to the roll 


call which I have given tc me at the start of my tour 
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of duty. 
"Cuestions where was that roll cz 
“Answers JT had at with me in the patroi car. 


"Guestions Can you deseribe in lay t: rms what 


cal? is? 


a list of highway patrolmen 
members who are working that tour of duty, the course 
that they are assigned to or the pests that they are 
assigned to control, the details tuat are particular 
to that particular tour of duty, the supervisors that are 
working through the Highway Patrol Office, members on 
Sick leave, members on vacations, mcmbers on days off, 
those individual members assiqnod to special details. 

"Question: Was tris a document that was given 

that day? 

“Answers: S, Sir. 

"Cuestion: By whomt 

“Answers It is left in the serqeant's hox, the 
place where I repore for ‘luty, sir. 

“Cuestion: That's Vitchell 
correct? 

“Answer: That's Mitchell Field. 

“*Guestion: After you receive this roll call 


does there cone a time when in the performance of your 
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duty, yov are required to return it to the Nassau 
County Police Departinent? 

“Answers: No, sir. 

"Cuestion: What disposition is made of that 
roll call? 

"Answers \t the end of the tour of duty, it is 
destroved,,sir. 

"“Guestion: Do you know if copies are kept of 
that roll call for that day? 

“Answer: I do not know, sir. 

"Cuestion: Do you have any present recollectio 
of the substance of that roll call with respect to 
concert at the Nassau County Coliseum? 

"Answer: I don't understand your guestion, 

I'm sorry. 
"Question: Did it have any specific instructions 


to you, sir, with respect to what ycur duties were to 


be at that concert? 


“Answers: No, sir. 

"Question: Now, do you recall what day of the 
week this was, September 29, 19727 

"Answers: Friday, sir. 

"Questions: Do you recall where you had been 


just prior to arriving at around 2:30 at Mitchell Field? 


jest or 
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“Answers Yes, sir. 

"Question: Will you tell me where you had been? 

"Answer: Home. 

“Guéstions Now, when you left home to go to 
Mitchell Field, were you in uniform? 

"Answer: Yes, sir. I was. 

*Guestion: Will you describe the uniforms that 
you had on? (ee 

“Answer: Uniform trousers. Black shoes. Black 
socks. Dark blue shirt. Light blue tie. Dark blue 
jacket. Blue uniform cap. 

"Question: Do you wear a badge? 

"Answer: Yes,sir, I do. 

“Guestion: Is that affixed to the shirt? 

"Answer: It's affixed to the outermost garment 
worn, Sir. In this case it would be the blouse. 

"Question: When you left home that day were you 
carrying any firearm? 


"Answer: Yes, sir, I was. 


"Guestion: Can you describe it? 


"Answers .38 caliber special Colt trooper 
revolver. 
"Guestion: Was this a revolver that was issued 


to you by the Nassau County Police Department? 
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"Answer: No, sir. It was not. 

"Question: Can you tell me who issued it to you? 

"Answer: No one issued it to me, sir. 

"Question: Is this a revolver that you purchds@d? 

"Answer: ‘Yes, sir. It is. 

"Guestion: When did you purchase it? 

"Answer: April of 1956 when I was appointed to 


the Police Department. 


"Question: And did you have a hclster where 


you regularly kept that revolver --hen it was not in use? 


"Answer: Did I have a holster that I regularly | 
kept the revolver in? ‘Yes, giz. 

“Question: Were you wearing that nolster on 
September 29, 19727 

"Answers At what time, sir? 

“Guestion: When you left home. 

"Answer: Yes, sir. 

"Question: Did you have any custom or practice 
as to where you wore that holster? On what part of 
your body? 

“Answer: Yes, sir. 

"Question: Where was that? 

“Answer: The holster is worn on my right side, 


affixed to the belt, around my waist. 
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"Cuestion: Are you right-handed, sir? 

"Answer: ‘Yes, sir, I am. 

“Question: Is the revolver that you described 
a: regulation revolver approved by the Nassau County 
Police Department for use by patrolmen or sergeants? 

"Answer: ‘Yes, sir. 

"Guestion: And did you have any custom or 
practice at that time, back in 1972, with reference to 
the cleaning of that revolver. 


“Answer: If I had a practice or custom? Yes, 


"Question: What was your practice and custom? 
"Answer: My practice and custom was to keep it 


clean and in working order. 


"Question: Well, did you clean it on a daily 


basis, weekly basis, monthly basis? Can you describe 
the custom that you followed with respect to cleaning 
the revolver? 

"Answer: I inspected my weapon daily and when 
I felt it was in need of cleaning, I would clean it, 
sir. 

®Question: Do I take it then that you inspected 
the revolver on September 29, 1972, some time prior to 


11:30 p.m.? 
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"Answer: Yes, sir. 


"Question: And as a result of that inspection 


did you observe any defects in the revolver at the 
time you inspected it? 

“Answer: No, sir. 

*"Guestion: As far as your knowledge is concern 
was the revolver on that day in good working order? 

"Answer: ‘Yes, sir. 

“Question: Now, when you arrived at the Nassau 
County Coliseum at around 7:00 p.m., did you have any 
bullets loaded in the revolver at that time? 

“Answers ‘Yes, gir. 

"Question: How many? 

"Answer: Six, sir. 

"Guestion: Is that the total capacity of the 
revolver? 

"yes, sir, it is. 

"Guestion: When was it, if you can recall, 
when you had loaded the six bullets into the revolver? 

"Answer: It would be before I left work, sir. 

"Question: The same day? 

“Answer: The same day, sir. 

“Question: Now, can you tell me what training 


you had received in the firing of a revolver? 
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"Answer: I received basic instructions during 


my probationary period when I was first appointed to 
the Police Department. I then received periodic 
instruction throughout my career in the Police 
Department given by the Police Department at their 
range. 

"Question: Do you recall when was the last time 
prior to September 29, 1972, that you had fired that 
revolver on the range? 

“Answer: No, sir. ££ do not, 

"Cuestion: Well, is it your best recollection 
that it was that year or the preceding year? 

"Answer: I do not know, sir. I do not recall. 

"Question: Did that revolver have a safety catqh? 

“Answer: No, sir. 

"Cuestion: Can you tell me what the procedures 
were, step by step, in firing a revolver of this type? 

"Answer: What is the procedure? 

"MR. MC DONOUGH: Mechanically, how long would 
firing a Colt 38 Special Trooper Revolver take if one 
had it in his hand? Is that what you mean? 

"MR. FRIEDBERG: ‘Yes. 

"Answer: The weapon is drawn from the holster 


from which it is usually carried. It is pointed at 
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the target for which it is intended to be shot. The 
trigger is pulled in a rearward motion and as the handl 


is brought back it is finally released and goes forth, 


striking the primer of the cartridge which, in turn, 


ignites the propeilant powder. The burning powtier 
would, in turn, create gas pressure which transfer the 
projectile from the cartridge down the barrel and to 
the target. 

"Question: Now, when you did have your range- 
finding sessions, were records kept of your firing 
at those sessions? 

“Answer: I do not know the procedures as far a 
the record keeping, sir. 

“Guestion: When you arrived at the Coliseum 
around 7:00 p.m., can you tell me what area you first 
arrived at? 

“Answer: No, sir. I cannot. 

"Question: Well, are there parking lots in the 
vicinity of the Nassau County Coliseum? 

"Answer: ‘Yes, sir. There are." 

"Cuestion: Do you know how many parking lots 
there are surrounding the Coliseum? 

“Answer: No, sir. I do not know the number. 
They completely surround the whole Coliseum. They are 


on all four sides. 
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"Guestion: And co I take it that your assignme 
for that evening, with respect to the Nassau Coliseum 
detail, involved the entire parking area and traffic 
detail surrounding the Nassau County Coliseum? 

"Answer: That is correct, sir. 

"Guestion: Can you tell me what you did when 
you first arrivea at 7:00 p.m.? 

“Answer: I gave the traffic details to the 
patrolmen assigned. I made sure the traffic cones 
were sent out to the locations. I instructed the 
patrolmen to set the traffic lights for the incoming 
traffic and I then checked to make sure that each 


traffic post was covered. That's it. 


"“Guestion: Now, the patrolmen who were assigne 
| 


to the traffic detail on that night, were they also 
assigned to posts on the parking lots immediately 
adjacent to the Coliseum? 

"Answer: Some men were assigned to control the 
traffic lights entering the roadways that surround the 
Coliseum. Others were assigned to traffic duty in the 
roadway, directing the traffic. Others were assigned 
to check on parking conditions. Others were assigned 
to patrol the immediate parking fields. 


*Guestion: Do you know how many were assigned 
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to check on the parking conditions? 


“Answer: I believe that night there were two car 


assigned to traffic parking conditions. 


"Guestion: And how many were assigned with 


respect to the parking fields? 
"Answer: I don't recall the exact breakdown, 
"Guestion: Well, can you give me the total 
number of men in the details that you referred to? 


"Answer: I believe there were approximately 13 


"“Cuestion: Well, of those, can you recall now 
how many were assigned to duty with respect to traffic 
and traffic lights outside the parking fields? 


“Answer: I could only estimate. I don't know, 


"Guestion: What's your best estimate? 

"Answer: Approximately eight or nine were on 
the actual traffic duty. 

"Guestion: And to clarify that now, you are 
talking about traffic outside of the traffic on the 
parking fields? 

“Answers I'm talking of those assigned to the 
traffic entering the parking fields. 


“Guestion: As distinguished from traffic 
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inside the parking fields? 
"Answer; All right, sir. 
"Question: Do you recall the names of the 


patrolmen who were assigned to check the parking 


conditions in the parking fields on that evening? 


"Answer: No, I do not, sir. 

"Cuestion: Now, did all of the patrolmen who 
were assigned to the parking fields to check the fields 
ar® the conditions on that evening, did they have 
patrol cars assigned to them or were they foot 
patrolmen? 

"Answer: They had cars assigned to them, sir. 

"Question: And after giving the instructions 
that you testified to regarding the traffic details 
and checking the parking fields and conditions, did you 
remain in the vicinity of the Nassau Coliseum or did yo 
leave? 

"MR. MC DONOUGH: Between 7:00 and 11:00? 

"MR. FRIEDBERG: Between 7:00 and 11:00 p.m., 

“Answer: I was in the vicinity. 

"Question: And were you continuously in the 
vicinity from around 7:00 o'clock untii about 
11:00 or 11:307 


“Answer: 
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" ~% @ » 
Cuese lon: MK WAH You Say 


can you tell me specifically where you wer 
vicinity vith relationship to the Nassau Coliseun? 
"C DONOUGI!: By that vor mean the 
boundaries? 
“MR. PRIENBERG: TeS. 
"Answers I was mostly witnin the iitehell Preld 
complex. 


we 


Guestions Can you deseribe wiaat tie relation=- 
ship is between Mitchel] Pield complex aml the Nassau 
County Coliseum? 

"Answer: The Mitchell Pield complex was the 
area owned vv the Federal Government and since then 
has been cedivided into pronerty that is under the 
Navy Department, some under the Department, some under 
the town. Tt has been broken up. Some the Government 
gave up. Mitchell Field is that are: thar was 
formerly 2a part of Mitchell Field. The Coliseum is 
part of this complex. It's an area within the 
Mitchell Field complex. 

*“Cuestion: Do T take it that the Mitchell 
Field complex includes Mitchell Field that you 
previously testified to as the field ‘to which you 


reported arszund 2:307 
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“Answer: That's right, sir. 
"Guestion: Now, during the time that you were | 
in the vicinity of the Coliseum between 7:00 Pem. and 
11:00 or 11:30 p.m., were you in your car? 


"Answer: ‘es, sir. 


"Guestion: For all of that time? 


"Answer: No, sir. 


"Question: Can you tell me what time 


for the first time7 

“Answer: No, sir. There's no way of -=- I don’ 
recall. 

“Question: Well, did there come a time when yo 
drove to one of the parking fields of the Nassau Count 
Coliseum that evening after 7:00 p.m.7 

"Answer: ‘Yes, si.. 

"Question: About what time was that? 


"Answer: I drove to the parting field on 


approximately you got out of your car after 7:00 p.m. 


numerous occasions, sir. 

"Question: And those occasions were between 
7:00 p.m. and 11:00 or 11:30 p.m.7 

"Answers ‘es, sir. 

“Cuestion: lad you been informed previously 


or did you know r cviously at approximately what tims 
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the concert was expected to end? 

“Answer: I have known from previous concerts 
they have had there approximately the t‘me it would 
end. Yes, sir. 

"C.estion: And what time was that? 

"Answers It was estimated between 11:00 and 
11:30. : 


"Cuestion: I'm trying to pinpoint the time, 


| 


field or any <f the parking fields on the last occasio 


prior to 11:00 or 11:30 p.m. 

“MR. MC DONOUGH: In other words, before the 
incident in relation to George Haber. Is that what 
you're talking about? 


"MR. FRIEDBERG: ‘Yes. 


approxima:ely at what time, you arrived at the : 


"MR. MC DONOUGH: When was the time before that 


you were in the parking area? 
*THE WITNESS: I could oniy estimate the time 


as somewhere in the vicinity of 10:15 and 10:30. 


"Question: Can you tell m what you did in tha+ 


interval between 10:15 and 103307 
"Answer: I patrolled through the parking area 
in the vicinity of the entrances and exits to attempt 


to ascertain if people were starting to leave, if the 
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patrolmen assigned were at their assigned positions or 


in the vicinity of their patrol areas, attempted to 


find if there were any parking conditions that needed 
correction. 

"Guestion: Now, was there a designation by 
number or other way of the patrol posts within tne 
parking fields? 

"Answer: I don't know what you mean, sir. 

I'm sorry. 

"SGuestion: Were there posts assigned 
patrolmen within the parking area? 

"Answer: ‘Yes, Sir. 

“Cuestion: Did those posts have any names or 
code or number? 

"Answer: I don't recali what the designation 
was for them, sir. N 

“Suestion: Well, had you assigned them any 
special or specific posts within that parking area? 

"answer: I assianed the p.crol within the 
parking field, sir. I did not designate a particular 
area for them to patrol. 

"Question: Was it your instructions to them to 
roam through the parking area? 


"Yes, Sire 


ae 
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“Cuestion: ‘So they did not have any specific 
area to patrol in any specific time? 

"Answers Just the parking area but no particula 
area in the parking fields. No, sir. 

"Question: Was vour vehicle ~-- I'm talking 
about the police car to which you were assigned -- did 
it have a radio? 

"Answer: ‘les, sir. It did. 

"Cuestion: in the interval between 10:15 and 
10:30 had you received any communication on that radio 
relative to any of the traffic or parking conditions 
within the parking fields surrounding Nassau County 
Coliseum? 

"Answer: Not that I recall, sir. 

"Cuestion: And in that apeuad between 10:15 
and 13:30 did you ascertain if any people were leaving 
the concert at: that time? 

"Answer: Yes, Sir. I did. 

"Guestion: Were people leaving there between 
10:15 aud 10:30 from the Coliseum? 

"Answer: ‘Yes, sir. They were. 

*"Guestion: What, if anything, did you do with 
respect to the people who were leaving the Coliseum in 


that interval? 
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"Answer: I did nothing but observe them, sir. 

"Guestion: Can you recall now the number of 
people you observed leaving in that interval? 

"Answer: No, Sir. 

"Question: When you say you observed them do 
you mean from inside your vehicle or outside your 
vehicle? 

"Answer: From inside, sir. 

"Guestion: In that interval between 10:15 and 
10:30, did you app: oach any of these people that were 
leaving? 

"MR. MC DONOUGH: By that do you mean physically, 
himself, go up to them? 

"MR. FRIEDBERG: ‘Yes. 

“Answer: No, sir. 

"Question: Did you have any conversations wiih 
any of the people who were leaving in this interval? 

"Answer: No, sir. 

“Question: Now, will you tell me where you wer 
following this interval at about 10:30 in terms of you 
location between 16:30 and 11:00 o'clock? 

"MR. MC DONOUGH: Before he returned to the 


parking area? 


“Ansar: Patrolling the immediate vicinity of 
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the Mitchell Field complex. 

“Question: And when was it next that you 
returned to the parking fields subsequent to that time 

“Answer: Approximately 11:00 p.m. 

"Cuestion: And at about 11:00 p.m. or just 
prior thereto had you received any communication on th 
vorzcle radio with respect to any conditions in the 
parring fields? 


“Answer: No, sir. Not that I recall. 


"Guestion: And at about 11:00 p.m., can you 


tell me when you arrived in the parking fields whether 
you brought your vehicle to a stop at any particular 
location? 

"Answer: Yes, sir. 


"Question: Can you tell me what that location 


“Answer: ‘I stopped in the parking field just 
northeast of the Coliseum. 

“Guestion: Were there cars parked in the 
parking field other than your own? 

“Answer: Oh, yes. 

"Question: 9o you know what the capacity of 
that parking ties: is? 


"Answers Yo, sir. 
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2 "Guestion: Can you estimate how many cars were 
3 parked at that time around 11:00 p.m. in the northeast 
4 field? : 
5 "Answer: No, Sir. 
6 "Guestion: Uo you have any other designation that , 
; 7 you know of ~sferring «« the parking field northeast o 
s 8 the Coliseum? 


"Answer: No, sir. 


*Guestion:s Now, at thet time, at around 


11:00 p.m., did you see any of the patrolmen on duty 


within the par)}.ing area at that tine? 


"Answer: ‘Y@S, 8°.¢. 


"Question: Can you t211 me whom you saw at 
that time? 


"Answer: I don't recall che officer's name. 


*"Guestion: Well, was it one officer or more 


than one officer that you saw at around 11:00 p.m.7 


I saw one officer. 


"Answer: 


"Question: And was that one officer one of the 


officers you had seen previously the same evening? 


"Answer: Yes, Six. 


*"Cuestion: Did you have a comes nats with 


that officer at that time? 


"Answers' Yes, gir. 
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"Question: Can you tell me what the substance 
of the conversation was? 

"Answer: The substance was I had informed him 
that the traffic would be beginning to pick up, that 
the concert would probably be breaking very soon, to 
keep himself aware of the situation and to inform any 
of the other officers that he saw while on patrol that 
we expected the concert to be breaking at any time and 
when it did everyone was to get out to their traffic 
posts. 

*"Cuestion: Now, with respect to that particula 
officer, did he have a traffic post other than the pos 
inside the parking field for that evening? 

"Answer: I do not know, sir. 

"Cuestion: Well, when you told him to report 
to his traffic post after the concert ended, did you 
mean by that some post other than the post in which he 
was then at the time of the discussions? 

"Answer: I informed him to tell any other 
officer that he saw that if they were assigned to a 


traffic post to be out there when the concert broke. 


"Cuestion: “You are referring to a post. You 


mean outside the parking fields? 


"Answer: At the entrances and exits to the 
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parking fields, yes, sir. 


"Question: Did you make a determination ‘t s 


time after your conversation with the officer that the 


5 concert had, in fact, ccme to an end? 

6 "Answer: No, sir. a 
7 *"Guestion: Can vou tell me what observation 

8 you made at 11:00 p.m. with respect to the number of 

9 people who were leaving the Coliseum at that time? 

st “Answer: I observed that there was a number of 

1 people leaving, much smaller than the normal flow at 

12 the end of a concert or a performance. 

13 


"Question: And, based upon that observation, : 
did you conclude that the concert had not yet terminated 
at the time you made that observation? 


"Answer: That, and I could hear the sound 


coming from the Coliseum. 
"Question: Now, at that time, at around 


11:00 p.m., after your conversation with the officer 


whose name you don’t recall, did you remain in the 


parking field for some period of time7 


"Answers Yes, sir. 


"“Cuestion: For what period of time did you 


remain in the parking field up until something 


happened? 
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"Answers Up until something happened? Five 
minutes. Approximately five minutes. 

"Cuestion: When you had your conversation with 
the officer around 11:00 p.m., were you in the car, 
in your car, when you had that conversation? 

"Answer: ‘Yes, sir. I was. 

"Cuestion: Did you remain in your car for the 
next five minutes? 

“Answer: Yes, sir. 

"Cuestion: Asyou were sitting in the car 
during those five minutes, did you have a view of the 
CoJiseuvm -itself? 

"Answer: The exterior of it. ‘Yes, sir. 

"Question: Did you have a view of any of the 
ent cances or exits? 

"MR. MC DONOUGH: ‘You mean of the Coliseum? 

"Guestion: Of the Coliseum. 


“Answer: From time to time. Yes, sir. 


“CGuestion: And during that five minutes did 


you have any conversations with anyone other than the 
officer that you have already testified to? 

"Answers: I had a conversation with two young 
ladies that flagged me down or young girls that flagged 


me down. 
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"SGuestion: ‘You mean your car was in motion at 
that time? 
"answer: Yes, sir. It was. 

"Suestion: Do I take it then that after your 
conversation with the officer around 11:00 o'clock, yo 
began driving your car in the parking area? 

“Answer: That's correct, sir. 

“Guestion: As a result of the flagging down, 
did you stop your car? 

"Answer: I did, sir. 

*Suestion: Did you remain in the car or did yo 
get out? 

“Answer: At first I remained in the car. Then 
I got out there. 

"Question: While you wee in the car, before 
getting out, did you have any conversation at that t 

"Answer Yas, sic. I did. 


"Guestion: Was it with one or two of the girls 


"answer: Both girls, sir. 


“Question: For the purpose of clarification, 
can you describe one of the girls or both of them? 

®"Aanswer: Just the fact that they were young, 
possibly less than 20. Nicely dressed. That's about 


all I could describe of them. 
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*cuestion: Did you subsequently learn the name 
of those girls? 

"Answer: No, sir, It didn't." 

MR. WEITZ: If your Honor pleases, if I am not 
bound by the next answer I will read it. If the 
Court rules I am not bound, I will read it. 

THE COURT: The general rule is that if you 
read something into your case you've adopted it. 

MR, WEITZ: Even if it's the defendant's words 
I'm reading? 

THE COURT: It's up to you. 

MR. WEITZ: Then I will not read it. 

THE COURT: With respect to the reading of 
testimony, if you had a witness himself on the stand 
it would be something different. But, I think the 
rules still apply as to the reading of testimony. 

MR, WEITZ: It's different here? 

THE COURT: I think the rule still applies to 
the reading of testimony. I think it's different if 
there is a witness on the stand, under the new rules. 

MR, WEITZ: I'11 not read it. 

MR. GARDNER: I'‘'1l take a posture. 

THE COURT: After he's finished, you can read. 


It will be in your case. 
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2 MR. WEITZ: I am now going then to page 51, 

3 line 3. 

4 "Question: Is it your recollection that the 

5 conversation related to an attempt to grab one of them 
6 as distinguished from hoth of them? 

7 "Answer: That is the impression that was 

8 conveyed by the girls, yes. 

9 "Guestion: Did you make any responses to that 
10 conversation? 


“Answer: Yes, sir. 


"Question: What responses did you make? 

"Answer: I asked the girls where the man was. 
"Question: Incidentally, :+ that time of that 
conversation with the two girls, prior to your asking where 

the man was, did they identify the man in any way? 
"Answer: No, sir. 
“Question: And did they tell you where the man 
was? 


"Answer: ‘Yes, sir. 


"Cuestion: What did they say? 


22 "Answer: They pointed in a northerly direction 


23 and said he was about three aisles over. 


24 "CGuestion: And by that did you understand them 


25 to mean aisles of cars? 
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"Answer: Aisles of cars. ‘Yes, sir. 

"Question: Were there any other discussions 
after they pointed in a northerly direction, between 
you and any of these two girls? 

"Answer: Yes, sir, 

"Guestion: When was that? 

"Answer: When they pointed in the direction, I 
got out of the car at that point, and I looked in the 
direction in which they were pointing. 

"Question: And then what did you do? 

“Answer: then told the girls to follow me. 

"Question: And by that did you mean on foot or 
by car? 

"Answers: I meant on foot, because that's the 
way they were, sir. 

"Question: So that we have this clear, wher you 
told the girls to follow you did you intend the girls 
to follow you on foot by their walking? 

"Answer: I didn't intend that they follow in 
any particular method. I just told them to follow me. 

"Guestion: Was it your intention to proceed on 
foot to the place where they had pointed? 

"Answer: No, sir. 


"Question: Pid vou then get back into your car? 
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"Answer: I did, sir. 

"Question: Now, at that point, in the parking 
field where this discussion took place, and prior to 
your getting back into your car, did you observe any 
patrolmen in the immediate vicinity? 

"Answer: No, sir. 

"Question: And then did you proceed to drive 
your car in the area where they had pointed to? 

"Answer: Yes, sir. 


"Question: And did you proceed to three aisles 


"Answer: Yes, sir. 

"Cuestion: And did there come a time then that 
you brought your car to a stop? 

"Answers Yes, sir. 

"Question: When you brought your car to a stop 
did you get out of your car? 

"Answer: Yes, sir. 

"Cuestion: Immedietely. 

"Answe~: Yes, sir. 

"Question: Prior to getting out of your car, 


at that time, did you observe any patrolmen in the 


vicinity of theplace where your car war stopped at 


that time? 
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"Answers No, sir. 


"Guestions And prior to your getting out of yous 


car, at that time, aid you make any calls on your radio 
"Answer: No, sir. 
"Guestions: Were vour lights on? By that I mean 
your headlights? 
“Answers ‘tes, sir. 


"Guestion: bid you have your blouse on at that 


"Angwers Yes, el 

"Guestion: Were ae wearing your gun and holster? 

"Answers Yes, sir. 

"Suestion: Were your gun and holster underneath 
your blouse? 

“Anawer: ‘Yes, sir. 

"“Guestion: When you got out of your car, at 
that time when you were three aisles over, was your 
blouse buttoned? 

*“Anawers 1 don't recail, sir. 

*"Guestions Now, when you reached the point 
three aisles over did ycu turn into an aisle or did | 
you just park adjacent to the aisie? 

*Answers No, I turned inte the aisle, yes, six. 


“Question: Did you proceed some distance into 
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the aisle before you came to a stop? 

“Answer: Yes, sir. I did. 

“Guestion: How many feet? 

"Answer: I could not tell you. 

"Question: Prior to coming to a stop, while 
you were proceeding in that aisle, did you observe 
anyone in that aisle? ae 

"Answer: Yes, sir. I did. 

"Question: and at what distance from your car 
was that individual when you first observed him? 


°MR. MC DONOUGH: As he was in the aisle? 


“Answer: As I turned into the aisle, 


approximately 300 feet. 

“Guestion: What's the width of the aisle at 
that point where you turned into the aisle; can you 
tell me? 

“Answer: iI can only estimate. 

“Cuestion: What's your best estimate? 

"Answer: I don’t know exactly. Fifteen feet. 

"Question: What's the distance of the aisle fr 
the point where you turned in to where it comes to a 
stop or where you physically can no longer park up the 
end of the aisle? 


"“Kaswer: I would estimate a couple of 
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thousand feet. 

"Questions When you first turned into the 
aisle, for the distance that visibility was possible 
that evening, éiin you tell me how many persons you 
observed in that aisle from the moment you first 
entered into it? 

"Answer: Just one. 

*QGuestions: When you first turned into the 
aisle and observed this one person can you tell me 
what observation you made with respect to what this 
person was doing at that time? 

"Answer: He was walking in an easterly direction. 

*cuestion: Would that be towards your car or 
away from your car? 

"Answer: Away from my car, sir. 

"Question: And at that time when you first 


turned into the aisle did you make any other observa- 


tions with respect to this person other than the 


distance he was fror your car? 
"MR. MC DONOUGH: And the fact he was walking. 
"Cuestion: And the fact he was waiking. 


“Answer: No, sir. I opserved that he was a 


"Question: And at that time his back was 
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towards you, I take it; is that correct? 

"Answer: Yes, sir. 

“Question: Now, can you te’. me what, if any~ 
thing, you did after turning into the aisle and after 
making this observation of this individual 300 feet 
away from you? 

"Answer: I proceeded eastbound in the aisle. 
Stopped the car to the rear of the individual. I 
opened the door on the driver's side after putting the 


car in park. I got out of the car. I called to the 


individual. I told him to stop, and identified myself 


as a police officer. The individual continued to walk} 
He appeared even not to pay attention to me or not hea 

me. I again called to him, told him to stop, again 

I identified myself as a police officer. He continued 
to walk. I started after him. 

"Question: Now, at this point when you stopped 
your car to the rear of the individual, as you have 
just testified to, did you make any observations at 
that time as to where che two girls were that you had 
the previous discussion with? 

"Answers No, sir, I did not. 

“Question: Now, after bringing your car to a 


stop at the rear of this individual, as you have 
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testified to, and when you opened the door on the 
driver's side and got out, at that point, did you make 
any observations with respect to the two giris whom 
you previously had talked to? 

"Answer: No, sir. I did not. 

“QGuestiun: Did you look to your rear, that is, 
in a westerly direction, after you got out of your car 
while you were in the aisle 6+ the point where you 
opened the door on the driver's side? 

“Answer: I looked just for the purpose of 


ascertaining there was no traffic coming behind ne 


which would be unsafe to open the 4 or. That's all. 


"Question: When vou made that observation 
with respect to traffic behind you were you looking in 
a westerly direct6on7? 

"Answer: It would be westerly. Yes, sir. 

"Cuestion: And at that time what was the 
distance of your car from the entrance to the aisle 
that you had just come a 

"Answer: Again, it would have to be an estimate. 
I would say 320-330 feet. 

"Guestion: And in that distance of 320 feet 
approximately, when you were walking in a westerly 


direction, did you observe any of the two girls that 
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you had previously talked tov 

"Answer: No, sir. I dik not. 

‘cniaetens Now, when you etojped your car in 
the aisle what was the distance between your vehicle 
and the rear of the individual? 

"Answers: Six to eight feet. 

"Question: And at that time would his back 
stiil be towards yov? 

“Answers Yes, «'~, It wag. 

"Question: -3#:. your Lidhts on? 

"Answer: ‘Y:-, sir. hey were. 

"Question: Prior .5 getting out of the ca: on 
the driver's side, did yu. iow your horn? 

An. ars NO, £446 


"“Gue sation: At the tiwe that you opened the 


door on the 4: iver‘s side, while you were in «0 sist} 


were there any other individuals in that aisle other 
than the individual you observed when you first came 
into the sisle? 

"Answers When is this, sir? 

I observed no one other than the original 
individual. 

“Question: And in that distance of six to 


eight feet in which the individual was in front of 
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your car, when you came to a stop, did you make any 
observations and draw any conclusions with respect to fhe 
age of the individual at that time? 

“Answer: Just that he appeared to be young. I 
the vicinity of about 20 years, I assumed. 

"Question: Now, when you identified yourself 
to this individual as a policeman the first time can 
you recall what exactly it was, the language you used? 

"Answer: I told the individual to stop. I 
told him I was a police officer. 

*Guestion: And at that time did you observe 
what the individual was wearing? 

"Answer: The individual had a pair of trousers 
and a T-shirt on. 

*"Guestion: Did you observe whether or not he 
was wearing a hat? 

"Answer: I don't recall him wearing a hat, sir 


"Guestion: *hen the conversation with the two 


girls took place, as you have testified to, did they 


inform you, at that time, of any description of the 
clothes the individual was wearing that they were 
veferring tc? 

“answer: They just mentioned the T<shirt, sir. 


"Question: Did they describe the T-shirt in 
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any specific detail? 

"Answer: Not that I recall, sir. 

"Question: Now, at the time that you again 
identified yourself ts the individual and told him to 
stop, can you *ell me what his distance was at that 
time from the police car? 

"“Answor: I would estimate 35 feet. 

“Question: And at that cime what was your 
distance from the police car? 

"Answer: I was standing righ. next to the 
police ~ar. 

*“Cuestion: And did you then leave from the 
area of the police car and proceed in an easterly 
direction? 

"Answer: Yes, sir. I did. 

*"Guestion: And as you proceeded in an easterly 
direction were you walking or running? 

"Answer: I ran, sir. 

*Guestion: And did there come a time when you 
stooped running? 

"Answer: ‘Yes, sir. 

"“Guestion: And what was your distance from the 


police car at the cime you stopped running? 


"Answer: Again, I would have to estimate, sir. 
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Approximately 65-70 feet, 


"Question: And in that 65 or 70 feet, can you 


tell me where your gun was? 

"Anewer: In my helster, sir. 

"Question: And can you tell me, in that 65 or 
70 feet, where your right hand wes, 

"Answers On the right side of my body.” 

MR. WEITZ: I will skip the next question, your 
Honor. I don't wish to be bound by it. 

"Cuéstions When you stopped running, sir, 
after 65 or 70 feet, can you tell me where this 
individual was at that point? 

"Answer: Approximately 106 feet in front of th 
police car. 

"Cuestion: And would it be fair to say that he 
was approximately some 30 feet from you at that point 
where you stopped running? 

"Answer: No. This is where I overtock the 
individual, when I stopped running. 

"Questions: And at that point when you say you 
overtook the individual was he at that point walking, 
running or standing still? 

"Answer: Walking. 


"Question: In an easterly direction? 
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"Answer: ‘Yes, sir. 

"Question: When youovertook him did you have 
any conversation with him at that time? 

"Answers: Yes, sir. 

"Cuestion: Can you tell me what the conversa- 
tion was? 

“Answer: I told him that I wanted to speak 
with him; I'd like him to return with me to the patrol 
car. 

"Question: At the time of that conversation, 
can you tell me what the relative position of your bod 
was with respect to this individual's body in the 
sense of were you in hack of him, in front of him, to 
one side or the other? 

"Answer: I was to the rear but not directly in 
back of him, but off a little bit and to the rear of 
him. 

"MR. MC NOMOUGH: Would that be to the left or 

right? 

"THE WITNESS: To the right. 

"“Guestion: What distanceto the rear were you 
at that time? 

"Answer: Arm's length. 


"“Guestion: And what, if anythinc, did this 
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individual say to you when you made that statemen: to 
him? 

"Anewer: The individual said nothing. 

"Cuestion: Did he keep walking? 

"Answer: ‘Yes, ii+. He turned around and 
started walking back ts <he patrol car withme, 

"Cuestion: Now, cther than telling him that 
you wanted him to come hack to the patrol car with you 
did you say anything else io him prior to the return 
back to the car? 


"Answer: No, sir." 


~ 


MR, WEITZ: I want the same revision. 


THE COURT: No, sir, you're stuck with it. 
It's your redding. 

MR, WEITZ: If your Honor's ruling is allegedly 
correct I ain not stuck with it. If your Honor's 
ruling is not allegedly correct I want to reserve ny 
rights on that. 

THE COURT: You can do that without making 
specific objections. 

MR. WEITZ: At any or a time I wish to make a 
legal arcument, I wanted the reccrd to reflect that. 

THE COURT: You read down to line 16, page 65. 


"“Guestion: Did he say anything to you prior 
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to the return back to the car? 
"Answer: No, sir. 
"Question: As you returned back to the car, were 
you walking side by side or one in front and one in th 
back or what was the relative position at that time? 


"Answer: We were walking, not side by side, I 


was glightly behind the individual, on iis right-hand 


side. 

“Question: And were you in physical contact 
with the individual at that time? 

"Answer: ‘Yes, sir. 

"Question: In what way? 

"Answer; I was holding his right arm with ny 
left hand. 

"Cuestions When you placed your left hand on nis 
right arm, did he resist in any way? 

“Answers No way at all, sir. 

"Guestion: Now, as you were walking back towards 
the police car, with this individual, did you make any 
observation with respect to whether or not there were 
any other individuals in that aisle at that time? 


"Answers I don't recall making any observation 


“question: Did you see any patrolmen in the 
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aisle at that time? 
"Answers No, sir. I saw po patrolmen, sir. 
"Question: Tell me what distance you walked 
with this individual, returning to the patrol car? 
“Answer: We walked back to, I would say, within 
ten feet of the patrol car. 
"Guestion: And that would be ten feet of the 
front of the patrol car; is that correct? 
“Answer: ‘Yes, sir. 
"Question: And prior to reaching that point t 
feet to the front of the patrol car, had your 


lative positions changed in any way? 


"Answer: No, sir. 


*"Guestion: Was your left hand still on his 
right arm? 

“Answers yes, sir, it was. 

"Question: And at that time, prior to reaching 
the point ten feet in front of your patrol car, 
where was your right hand? 

“Answers On my side of my body. 

“Question: Was any part of your right hand 
touchi:g the gun or holster at that time? 

"Answer: No, sir." 


MR. WEITZ: If your Honor please, there is an 
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answer here that runs some five pages. I would like 


to read it to myself before I read it aloud. I might | 


have motio:.s addressed to some parts of it. 

THE COURT: We're not there at this point 
unless you are going to read it. 

MR. WEITZ: "“Guestions When you reached the 
point ten feet in front of the patrol car, did you ¢ 
to a stop? 

“Answert ‘Yes, sir. 

"Question: And at that time did this individua 
also come to a stop? 

 *Answe Yes, sir.” 

MR. WEITZ: I am ‘ow at that answer. 

THE COURT: If you want to read it, fine. If 
you don't want to read it, it's permitted. 

MR. WEITZ: I will not read it, Judge. f will 
move to strike on the grounds -- 

THE COURT: Don't move to strike. You don't 
know if anybody else is going to read it. 

MR. WEITZ: “Question: Wow, from the time that 
you reachei the point ten feet from the front of the 
car on your return back to the car with the 
indiv’ wl up until the time that you heard the gun 


go off for the last time how much time elapsed in the‘ 
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interval? 


"Answer: 


I couldn't say exactly but it seemed 


like an eternity." 


MR. WEITZ: I am not going to read that. 


6 MR. GARDNER: I am going to object to reading 


a partial question. 

8 THE COURT: He's withdrawn the question. You 
may read that question if you wish to. 

10 MR, WEITZ: Page 73 line 9. 


"Guestion: Do I take it that et that time when 


ae you got out of the car to proceed east the keys of the 
13 |j car were still in the ignition; is that correct, sir? 
14 | “Answer: ‘Yes, sir, they were. 

15 “Question: Now, will you tell me what hand 

16 grasps are? 

17 


"Answers Hand grasps are a composition materia 


that are felt on either side of the part of the gun 


which fits into the contour of the hand, much the s 


as the handle would be on a tool or an instrument. 


*Suestion: Is that a metal or wood? 


22 


“Answer: They are made of wood, plastic, ivo 


“Guestion: Do you know how they are secured 


on the gun? 


"Answer: There is a screw that goes between 
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the two pieces through the butt of the weapon, 

"Guestion: Is it a single screw? 

“Answer: Yes, sir. 

"Queetion: Is there a nut or a bolt on one of 
the other? 

"Answers One side of the hand grasp has a 
threaded piece that the screw screws into. 

"Question: When you had to examine the gun tha 
morning was that screw in place? 

"Answer: Yes, sir. 

"Cuestion: From yovr observation that morning 
was that screw loose in any way? 


"Answer: No, sir." 


MR. WEITZ: I have nothing else on examination 


before trial. 

THE COURT: We'll take a five-minute recess. 

Ladies and gentlemen, don't discuss the case, 

(Recess. ) 

THE COURT: Do you wish to read portions? 
Because we might as well get these rulings out of the 
way since the jury is not in, 

MR. WEITZ: Page 73 line 12. And my question 
is what period of time had you received training in 


the Police Department, Mineola, and the answer on 
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line 18, I believe seventeen weeks. 

THE COURT: Yes, you can read that. 

MR. GARDNER: I believe on page 50 the question 
can you tell me what was said to you by one of these 
girls, or both? 

THE COURT: Two girls resited, they were 
talking simultaneously. They said a man tried to grab 
one of them and dragged her between the parked cars. 

MR. WEITZ: I move to strike the answer. Then 
I renew the motion. Now, I object to it being read at 
this time to this jury. 

MR. GARDNER: For me, your Honor, it goes 
directly to what he was told, not necessarily to the 
truth of the matter contained in terms of his state of 
mind and reasonableness of -= 


MR. WEITZ: They can put it in their case. 


The decedant is not even described. We don't know whi¢h 


one of the girls -- 

THF COURT: I'11 allow it. 

MR. GARDNER: Page 60, if your Honor pleases, 
line 21. 

THE COUKT: And I'1l allow it, in particular 
since you read the impression that was conveyed to me 


by the girls on the next page. Since you read an answ 
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about the impression that was conveyed to him by the 


girls, I'll allow the balance of the impression that 


was conveyed to him by the girls. 

MR. GARDNER: Page 60, if your Honor pleases, 
line 21. 

Question, conversation with the two girls took 
place, did they inform you of the clothes the 
individual was wearing, and the response, T-shirt. 

Page 61, line 2, did they describe the T-shirt 
inany specific detail and the answer is not that I 
recall. 

THE COURT: I°11 allow that. 

MR. WEITZ: If your Honor please, in view of the 
fact that we were not permitted tc question this 
officer at this examination before trial, we met with 
objections when we attempted to find out whether 
there were other individuals wearing T-shirts. 

THE COURT: You should have pressed for a ruling 
and gotten an answer. 

MR. GARDNER: Page 63, if your Honor please, on 
line 15, just a follow-through with the issue where his 
hand was. 

THE COURT: I*11 allow that. 


WR. GARDNER: On Page 68 @ response to the 
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question on line 4, the question is did you come to a 
stop simultaneously and then the question describe 
what happened and the following answer. 

THE COURT: That was not -=- 

MR. WEITZ: That was not our question, Judge. 
And it's not responsive to the question that was asked 

THE COURT: I don't know how you can say -- you 
should have stopped him at that point and said no, it’? 
not part of this deposition. 

Anything beyond whether they stopped 
simultaneously is not responsive to the question. 

MR. GARDNER: ‘Your Honor will notice on page 74 
the adoption of the response by the Plaintiff. 

MR. WEITZ: I didn't read any of those 
questions, 

MR. GARDNER: To your Honor's question, the 
counsel should have stopped the inquiry at that time. 
If you will note the adoption by Plaintiff's attorney 
in reference to an attempt to go through a series of 
questions concerning the question that was responded 
to, describeiwhat happened on page 68 where again on 
page 74, Mr. Priedberg's response to Mr. McDonough, 


he is becoming repetitious, he should go through it 


again, that response it was his narrative. I want to 
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find certain further things out so my position, your 

Honor, that chat page 68 question and answer which is 
responsive to what happened described what happened, 

should be read to the jury in terms of the continuity 
so they can understand those portions of the break of 
time that Mr. Weitz has read. 

MR. GARDNER: With the Court's permission I 
would like to read portions of Sergeant Sehlmeyer's 
deposition that was taken under oath that were not 
read by Mr. Weitz. 


THE COURT: Yes. 


MR. GARDNER: Page 77, line 12 the question was 


omitted. Question, my question is for what period of 
time did you work in Mineola? 

“Answer: May 19, I believe, the course was 
nineteen weeks. I'm not sure of the exact length of 
time, sir." 

MR. GARDNER: On page 50, the question was not 
read by Mr. Weitz so the continuity, the conversation 
was what occurred, that he was flagged down. 

MR. WEITZ: I would object to him addressing th 
jury. 

THE COURT: What do you want to read? 


MR. GARDNER: Page 50, line 5, that question and 
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answer that immediately follows, your Honor, 
THE COURT: yes, you may. 
MR. GARDNER: Question:Can you tell me what was said to yo 
by one of these girls, or both? 
"Answer: The two girls were very excited and 


they seemed frightened and they both were talking 


simultaneously. They said sone man had just tried to 


grab one of them and drag her between the parked cars. 

MR. GARDNER: On page 89, your Honor, line 21. 

"Guestion: When the conversation with the two 
girls took place as you have testified to, did they 
inform you at that time of any description of the 
clothing the individual was wearing that they were 
referring to? 

"Answer: They just mentioned the T-shirt, sir. 

And the following question, your Honor, page 61 

"Question: Did they describe the shirt in any 
detail? 

"Answer: Not that I recall, sir." 

MR. GARDNER: Page 68, if your Honor please. 
Question on line 6, Describe what happened? If your 
Honor please, continuity, this is at a point -- 

THE COURT: Read the question before that. 


MP. GARDNER: 1°11 read the question before 


cd 
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that, your Honor. If I may, your Honor, I would like 
to start page 67, line 15 to get the continuity in 
which this was read. 

"Question: At that time, prior to reathing the 
point ten feet in front of your patrol car, where was 
your right hand? 

“Answers On my side of my body. 

"Question: Was any part of your right hand 
touching the gun or holster at that time? 

"Answer: No, sir. 

"Question: When you reached a point ten feet 
in front of the patrol car did you come to a stop? 

“Answert Yes, sir. 

“Question: At that time did this individual come 
to a stop? 

"Answers ‘Yes, sir." 

MR. GARDNER: And now the following question I 
want to read that hasn't been read. 

"Question: Did you come to a stop simultaneously, 
or one before the other; describe what happened? 

"Answers As he approached the patrol car the 
subject suddenly became extremely violent, started 
hollering and screaming. He spun around. I lost my 


grasp on him. AS he came around he struck me, hit my 
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shoulder and onto my head. At this I backed up anc 
started to fall and I fell to the ground and the 
individual came down on top of me and a scuffle 

ensued on the ground. 'e rolled over. The individual 
attempted to keep assaulting me. I, in turn, struck 
back at the subject and tried to defend myself, 

"We were rolling around on the ground and 
grappling. I reached into my pocket, took out my jack 
ardstruck the individual along the sid¢ ‘he head. 
Apparently he gave no rraction to even feeling the 
blow. He reached up, ripped the jack out of my hand, 
took one swipe at me with it, and what happened after 
that, I don't know. 

“By this time I had gotten to my knees. The 
individual was behind me with his arms around my body. 
I attempted tobreal: loose but was unable. There were 
people in the aisle now and I asked them for 
assistance to help me subdue the individual. He kept 
right on, didn't bother to stop. A short time later 
I recall a car entering the aisle in the west end, 

It got up abreast of my particular car and stopped. 
It was occupied by two girls. The couldn't pass us 
because my car was blocking part of the aisle and the 


subject and I were on the ground, on the other part. 
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The subject had suddenly become very docile and very 
quiet but every time I tried to move I could feel him 
tensing up and I remained as calm as I could. 
I called to the girls in the car that had just stopped 
I asked her to go to my patrol car, to use the radio 
to call for assistance and to turn on the red flashing 
dome light on top of the car. The girl stated she 
didn't know how to work the radio, and I told her to 
take the microphone, to press the switch on it and 
tell the dispatcher that there was a signal 14 and tha 
I needed assistance in the parking field of the 
Coliseum. I also told her to please turn on the dome 
light. 

She said she couldn't find the switch. I kept 
telling her it was on the left-hand side of the dash 
next to the steering post, but she kept saying she 
couldn't find it. I told her the white switch which 


was different than all the other switches. She still 


wasn't able to find it. She said that whoever was 


at the radio requested a be ter location. 

I then decided to chance getting up with the 
individual. I started to my feet. The individual go 
up very quietly and docilely, along with me. I swung 


around, got a hammerlock on the individual and we 


Deposition 


started towards the patrol car. As we approached the 
car the individual suddenly became violent again, 
Again he broke out of my grasp and he ran to the open 
door of the car. He jumped into the car and started 
to depress the accelerator, racing the engine. But fo 
some reason he didn't put the car into gear. 


"At this point I went to the patrol car, I 


reached in to take the keys out of the ignition and 


turn the engine off. As I reached in with my left 
hand I felt him going for my gun. 1 immediately went 
for the gun also. We started grappling. We started 
fighting. The gun came out of the holster. We were 
fighting for possession of the gun inside the car. 

He seemed tobe going for my eyes andmy face. I was 
hitting him with whatever I could muster, mostly my 
left hand, I believe. All the time the scuffle was 
going on we were fighting for possession of the gun. 
I believe I hit him twice with the gun butt, but, 


again, it seemed to have no effect mhim, 


(continued next page) 
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I then withdrew from the car, still fighting for the 
gun, and the subject came with me. The scuffle continued 
outside the car and down he left side towards the rear. 

Just after we aot out of the car I heard a 
loud noise, apparently the oun had discharged, but I felt 
no recoil, and saw no flash. ‘The subject gave no indication 
that he was aware that this had happened, 

The struggle and fight for the possession of 
the gun continued down the entire length of the left side 
of the car. Then we got to the rear and we continued across 
the rear trunk as we got approximately in the center of the 
car the gun went off again. The subject slumped to the groun#. 
I noticed at this time that the police assistance was 
arriving. I could see the lights coming in all directions, 

I stood ther- a moment and then walked back 
to the left side of the car. 

I recall someone coming and telling me a numbe 
of times to put my jun back in my holster. As I did, I 
realized that the handgrasps were missing from the gun. T 
put the gun into my holster. ‘Two men in an unmarked car 
took me into the car and then drove me to the hospital, 


MR. GARDNER: I have nothing further your 


MR, WRITZ: May I proceed, your Honor, with 


Nelson-direct 
next witness? 
THE COURT: Go ahead. 

DPDONNA NEWYWSON, called as a witness, 
having been first duly sworn by the Clerk of the Court 
was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR, WEITZ: 

Q Did we ever meet or see one another before 
today, to your kowledae? 
THE COURT: Keep your voice up. 


Q Miss Nelson, I am going to stand back here. 1 


ask you to face this way, project your voice this way. If 


I can hear you we will assume everybody else can, will you 
do that ma'am? 

A Yes sir. 

.¢) Were you subpoenaed here to court today? 

A Yes, I was. 

Q And have you before today spoken to any police 
officers in connection with what you know of the events of 
the kind of September 29, 1972? 

A That wight? 

Q On September 29 of 1972 dia you attend a rock 
concert at the Nassau County Coliseum? 


A Yes. 


Q 


Nelson-direct. 


You have a very soft voice, it's almost im- 


possible to hear. 


By the way, could you tell us who you work for 


and what you do? 


A 


I work for a real estate office, I am the book- 


keeper and secretary and office manager for one of the office 


Q 
A 


Q 


A 


Q 


Where are they located, this real estate office 
Medford, 

Is that Long Island someplace? 

Yes. 


It seems you will have to keep your voice up, 


will you do that please? 


A 


Q 


Yes. 


On September 29 when you went to the Nassau 


Coliseum were you alone or with others? 


A 


Q 


A 


With others. 

Would you tell vs with whom you went? 

My husband, his sister and a friend. 

Give me the names, 

David Nelson, Linda Nelson, and Kevin Collin. 
Was your husband a musician? 

Yes. 

Was he playing in one of the groups there? 


Yes. 
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Q Were you -- tell us w. zn you got to the 
Coliseum that evening? 
A Just before the first group went on. 
Q Do you recall what time that was? 


Probably around 8:00. 


Was that the group in which your husband per- 


Yes. 
How long did that part of the performance take? 
I guess about an hour. 


There was more than one group playing that 


Yes. Three groups. 
At the end of the time of the performance -- 
what is the name of your husband's group? 
A Ramatan. 
Q He was one of the musicians in that group? 
A Yes. 
Q When Ramatan finished playing, that group finished, 
will you tell us, were you in the Coliseum itself? 
A Yes. 
Were you seated or were you standing someplace? 


We walked around and we watched the second 


2 

Q 
your party? 

A 

Q 

A 


Q 


Q 
A 


Q 
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You mean your husband and the other members of 


Right. 

How long did that second group play for? 

About another hour. 

Did you baieis there during that period of time 
Yes. 

And then after that what did you do? 

We left. 


Did you leave directly, or was there packing 


of instruments to be done; or anything like that? 


A 


Q 


A 


Q 


He just took his guitar. 
Was that something with amplifying equipment? 
No. Just the guitar. 


Did you stop for anything in the Coliseum, or 


walk right out; as best you can remember? 


A 


We pretty much left after that. We didn't want 


to hear the last group, 


Q 


A 


Q 


You didn't think too much of them? 
No. 
Then I won't ask you the name of the group. 


MR. WEITZ: If your Honor please, I would like 


to get one of the photographs that are in evidence. 


I am sorry, I forgot you gave me those the last time. 


Nelson-direct 
MR. GARDNER: May I hand this up to the witness 
Judge? 
THE COURT: Yes. 

Q I show you that photograph, Plaintiff's Exhibit 
11 in evidence, an aerial view of the Nassau Coliseum. Could 
you recognize the area from that picture? 

A That looks like it. 

Q Are you able, by looking at that picture, to 
orient yourself to where you were when you left the Colisuem 
that night? Is it possible foryu to do that by looking at 
that? 

THE COURT: The answer is just no. 


Q When you left the Coliseum, could you tell us 


if you recall, what entrance it was that you and your party 


exited, you and your party used to leave the Coliseum? 
A I don't know. 


Will you tell us where you walked and what you 


A We went out one of the exits and we thought 
it was one we parked near, but it wasn't. 
We looked for the car and we walked around 
the building, and then we started walking out around the 
parking lot. 


Q Were you trying to find your location, was tha 
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Yes. 
When you say, "We", who was with you? 
A My husband David, Linda and Kevin. 
Q Will you tell us, and tell this jury in your 


own words just what you did and saw happen while you were 


walking through the parking lot that night? 


A When we first came out of the building we saw 
a boy trying to get into the door. The guards were pushing 
him away, the guards at the Coliseun. He kept trying to 
get in. 

He was saying he was in the band that was going 
on, that he «as the guitar player Alvin Lee. And he was 
very upset. He didn’t have a ticket and the guards finally, 
tvo of them picked him up, carried him to the parking lot and 
threw him out there. 

As we kept walking around the building we kept 
seeing him trying to get in other doors and a lot of them 
were locked and some had guards that were holding them shut. 
Then, we went out into the car area where we were looking 
through there, looking for the car and we saw a police car 
come up. 

Q Do you recall the color of the police car? 


A No. I think it had white. 
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You think it was white? 
A Yes. 
Q When this police car came up where was it? 
When you say came up, came up where? 
A A few aisles up from where we were walking. 
We kept walking towards it looking for the car. 


Q Were there other people walking in the parking 


A No, there may have been one or two other 
people, but most of or were still inside. 

Ags we were walking towards the police car we 
heard a shot, my husband Navid went ahead of me and == but 
we all kept walking towards the car. 

As we got to the car -= 

Q What car? 

A The police car. We were near the police car 
now. The policeman had the boy we had seen running up to 
the doors, he had him by the hair. 

Q By what? 

The hair. 


On his head? 


A 
Q 
A Yes. And the boy was swinging his arms. 
Q 


Did the boy have anything in his arms? 


MR, GARDNER: Counsel asked the witness to tell 
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in her own words, now he is interrupting the witness, 
THE COURT: He asked whether the boy had any- 
thing in his hand. 
THE WITNESS: Wo, 

Q What did you see happen next? 

A I believe the boy broke awey for a moment to 
try and get near the police car. The policeman grabbed him 
again, had him by the hair and swung him around, 

Q Who swung whc 

A The policeman swung the boy around. He had 
him by the hair and he had the gun in his hand. 

Q Which hand? 

A The right hand, and it was down by his side. 

He swung the boy around, he liften up the hands 
and he fired the gun. It was between him and the boy. 

Q What did you see happen then? 

A The boy, he let go of him and he just fell 
on the ground. 


Q Where was this; what part of the car? 


A At the back of the car. 


Q How far away were you from the place where the 
shooting occurred? 
MR. GARDNER: Objection to the Hrm of the 


question, if your Honor please, 


va 
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THE COURT: How far away were you from the 
police car when vou saw this? 
THF WITNESS: From the policeman? 
THE COURT: From the pelice car when you say 
you saw all these incidents? 


THE WITNESS: TI would say from here to the 


MR. WEITZ: Which table does she mean? 
THE WITNESS: This table, 
PHF COURT: How much in distance would you say 
that was? 
THE WITNESS: Mayhe 8 feet, 8 or 9. 
Q Where were the other members of your party at 
that time? 
A David was in front of me to the side, Linda 
was here and Kevin was a little bit behind her. 
Q Did you give your name to anybody after this 
occurrence? 
A Yes. 
We went up and told the officers that came 
after that, that we had seen what had happened. 
Q Were you questioned by anybody subsequent to 
this event? 


A We were all taken in separate police cars to 
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a precinct, and then I believe they took us to a second 
precinct that wasn't the first place we went. 
We all gave stetements. 
9 Was that something that you wrote out, or signe 
or what, if you remerber? 
A The peliceman wrote down what we said and we 
siqned it. 
.@] Did you read it before Signing it? 
A Yes. 
9 Have you seen it since? 
A No. 
Q Have you read anything since to refresh your 
recollection as to these events? 
A No. Well, at the Granada Jury hearing, 
Q You went to a hearing? 
A Yes. 
Q You testified? 
A Right. 
Q Did you or any transcript to what testimony 
you gave? 
A Since then? 
Yes. 
No. 


At that time did anybody tyne up -- 
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A That time they gave us copies of our statement 
to read, 

ie) Copies of which statements? 

A The statements we made to the policemen that 
night. They gave us a copy before we testified at the Grand 
Jury. 

Q I am talking about whatever testimony you gave 
at that time. Nid anybody ever type that up and give it to 
you? 

A No, 

Q Did pu keep a copy of that statement that was 
given to you? 

A It was just shown to me and then taken away, 

Q The time this police officer fired this weapon 
into this boy, where were the boy's hands? 

MR. GARDNER: I will object to the frm of 
the question. 
THE COURT: Rephrase the question. 

Q When they were at the back of the car, when 
you saw the policeman with a yun in his right hand where were 
the boy's hands? 

A In the air, 

Q Did you ever see him strike the cop? 


A No. He was waiving his hands, but I didn't see 
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strike anybody. 
MR. WEITZ: I don't have anythina else, Judge, 
CROSS EXAMINATION 
BY MR. GARDNER: 

9 Mrs. Nelson, as of the 29th, that means before 
the 29th of Septenber, 1972, the date of this incident, dia 
you ever have occasion in your life to see people on halluci- 
nating drugs? 

A Yes. 

Q Iz it commonly known between young people as 
a term called tripping? 

A Yes. 

Q Explain to the members of this jury what your 
understanding is between the culture and people who take LSD, 
what does that mean? 

MR. WEITZ: Objection to the form. 
THE COURT: Overruled, 
THE WITNESS: Hallunicatinga. 

‘@] What does hallunicating mean in reference to 

taking, let's say LSD? 


A I guess a distorted vision. 


Nave you had any such experiences of your own? 


No. 


On the 29th of September 1972 had you taken 
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No. 
Marijuana? 


A No. 


Q When you first saw <= by the way, the boy that 


was ultimately shot, you had seen him before the shooting, 


right? 

A Yes. 

Q When you saw him before the shooting he was 
trying to get into the Coliseum, isn't that right? 

A Yes. 

Q And he didn't have a ticket, isn't that right? 

A Right. 

Q Now, the guards that kept him out of the 
Coliseum, they weren't county police, they were guards that 
work for the Coliseum? 

A Right, 

Q Anc you heard this boy saying that -- he was 
telling the guards he was Alvin Lee you said? 

A Right. 

Q Now, is Alvin lee a well known -- at least 
within the group that goes to rock concerts -- a well known 


guitarist? 


97 


Po 


YJelson-cross 


Do you know what Alvin Lee looked like? 


No. 


Q The boy who said he was Alvin Lee, trying to 


get in without a ticket, how long was his hair? 


A Kind of frizzy, longish. 


is) Nid he have a beard? 


A I think something underneath, nothing right on 


his face that I remember. 


MR. WEITZ 


: She indicated underneath, and 


pointed to the neck and chin area, 


THE COURT: Do you recall that he had hair cn 


his face? 


Q When you 


first saw that person at the tine that 


he was trying to get into the coliseun, did you arrive at 


an opinion from your own prior exnerience that that person 


was hallucinating? 


A He seemed irrational, 


Q Did you come to an opinion when you saw that 


person, at the tire he 
Coliseum saying he was 
ping? 
A He could 
0 Were you 


trying to get into the 


was first trying to set in to the 


Alvin Lee, being on a trip, or trin-= 


have been on anythinq. 
of the opinion when you saw him there 


Coliseum without a ticket, saying he 
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was Alvin Lee, that he was on LSD or suffering the effects of 
hallucinating on LSD? 

MR. WEITZ: Objection, 

THE COURT: I'11 allow it, 

THE WITNESS: Ile seemed stoned. 


Q When he say he seemed etoned, would be kind 


enough to explain it in layman's terms so I and the jury can 


understand when you say at the time you saw this person 
trying to get into the Coliseum without he ticket, he seemed 
stoned? 

A He seemed irrational and seemed like he had 
done some sort of drug. 

Q You say he was irrational. Could you 
describe that a little better so the jury can get a better 
idea that he seemed to be on some sort of drug. 


What was the impression you had when you watch 


A It was just that he was saying he was Alvin 
Lee and he was trying so hard to get into the concert. He 
seemed like he was panicking hecause he couldn't get inside. 

Q How did he manifest his panicking when he 
couldnt get inside? 

A He was trying all the chors. 


Q Trying them in a quite calm manner, or in a 
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2 irrational manner; what dii you observe? 
3 | A He was just walking around trying all the 


4 doors, pulling on them, 


5 Q That was after the guards wouldn't let him in? 
6 A Right, and before. 
7 Q How much time passed from the time you saw that 


8 happening from © .« person and the youth, you came to the 
9 conclusion that he was stoned or tripping, to the time you 


10 heard that first shot? 


11 A I would guess maybe 10 or 15 minutes. We had 
12 been just walking around in circles. I couldn't say for 

13 sure, 

14 Q When this person was talking to the guards 


15 at the Coliseum, were they talking to him calmly? 


16 A No. 
17 Q They were not? 
A NO, 
Q Did he break away from those guards at the 


2% Coliseum? 
21 MR. WEITZ: Objection. We haven't had any 
testimony he was being held. 
THE COURT: Overruled, 


24 THE WITNESS: No. ‘They pushed him away. 


25 ; MR. GARDNER: Can we mark this for identifi- 
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cation? 


COURT : 


Exhibit A. No you want to mark 


GARDNER: 


Yes, sir. 


5 CLERK: One statement marked for identifi- 


cation as Defendant's Exhibit A. 


co 


Q Did you ever tell anyone that the guards, in 


reference to that boy, the person trying to qet into the 


© 


10 Coliseum, that the guards were talking nicely to him and 


11 were walking him towards the parking field and he broke away? 
12 A The first time. 

13 MR. WEITZ: If your kh nor please, that is an 

14 answer. 

15 THE COURT: Carry it on from there, she can 


answer the next question. Don't interrupt. 


Q The question is, did you ever tell anybody 


that in fact the guards were talkiug nicely to him and 
started waiking him towards the parking field and he broke 
away from the guards? 
21 A The first time they took hin. 


Nid you say it? 


Possibly. If you have it there it's what I 


MR. WEITZ: I'11 object to that. 
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THE COURT: Overruled. The question is, did 

you ever make that statement Miss Nelson? 

THE “WITNESSs I could have, 

THE COURT: You don’t remember? 

THE WITNESS: It's been four years. 

Q Would say, Miss Nelson, that your memory on 
the day of September 30, 1972, the day after this occurrence, 
was better than it is today, almost four years later? 

A I would say specific statements. 

Q I am going to show you the first page of this, 
which has been marked Defendant's Exhibit A, and I am going 
to ask you to look at it and ask you to read it and when 
you get finished at the bottom I am going to ask you this 
question. 

Pid you, or did you not say on September the 
30th, 1972, one day after the event, that the Guards at the 
Coliseum were talking to that person who was attempting to 
get in and talking to him nicely, walked him to the entrance 
and that he broke away? 

Take your time. 

A What was the question? 

Q Did you, the day after this event, the 30th 


of September 1972 say that the guards were talking nicely to 


him. The guards at the Coliseum,walking him to the erit and 
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he broke away? 
A Yes, 
Q Was that true? 
A Yes. The second time they walked him out 
there roughly and threw him down. 
Threw him down? 


They pushed him down and they told him to stay 


Q Did you say to anyone on the 30th of September 
1972, that after the guards who had spoken nicely to him, 
walking him to the door and he broke away, that after that 
Mr. Haber ran hack to the door and there were more guards 
there, is that right? 

A Yes. 

Q And were those guards that pushed Mr. Haber, 
shoved him out as you just described, the second time? 


A Yes. I think it was the second time. 


Q Did --. say the day after the event, the 30th 


of September 1972, in reference to the second set of guards, 
the more guards, that the more guards at the door wouldn't 
let him and they took the boy, they walked him out to the 
parking field lot a short distance and they let him go? 

A They didn't let him go. 


Q Did you ever say that? 


3% 
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2 A I don't remember. 

3 MR. GARDNER: Mark it. 

4 


THE CLERK: Statement marked for identification 


Defendant's Exhibit RB, 


6 re) T am going to show you Defendant's Exhibit B. 


, I want you to read that first portion there that follows 


8 right after Exhibit A, leaving off where the guards walked 


9 him to the door and he broke away. Read that next paragraph, 


10 you tell us, does that refresh your recollection as to who 


you said the day after this occurrence and the 30th of 


September 1972, 


As far as the second set of guards are con- 


cerned they walked him to the door, to the parking lot and 


let him go? 


A Yes. That is what I said. 


Q Was it true. 


A They let him go. "hey didn't let him go easily 


Q Is it true? 


A The statement; yes. 


1) By the way, have either you or your husband, 


or any of these rock groups ever have a difficulty with the 


police department? 


MR. WEITZ: Objection. 


THE COURT: Overruled, 
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MR. WEITZ: Hifficulty with the Police 


Department? 


THE WITNESS: “hat sort of difficulty? 


(Cont'd on next page.) 


18 
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Q A hassle with a cop. 

MR. WEITZ: As to her or others, Judge? 

THE COURT: Her or her husband. Anybody in this 
rock group. 
THE WITNESS: No, I don't know. He has been 
in so many groups, but as far as I know nobody has, 
my husband and I haven't. 
Q Do you have any feelings about police offi- 


cers, Police Department? 


A You mean bad feelings? 

Q Yes. 

A No. 

Q Now, after the first group of Coliseum guards 


walked this person to the door and he broke away, after the 
second group of guards walked him to the door and let him 
go in the parking lot, wasn't the next time you saw that 
person out in the parking lot during the time that the 
shooting, or firing of the weapon ultimately occurred? 

A Well, @ \fferent times we saw him going 


around the building trying the doors. 


Q But was unable to get in? 
A Right. 
Q You never saw him with any set of guards 


after that second set of guards? 


10€ 
. Oy, 
No. 

Q You then saw him going around trying the doors 
and the next time when the ultimate occurrence happened? 

A Right. 

Q At the time that you saw this person, the 
next time, after he had left the Coliseum and was now in 
the parking lot, were there two girls in the vicinity of 
himself and the policemen? 

A Further down the road. 

Q Were the two girls crying? 

A Yes. 

Q Could you describe the two girls that were 
crying? 


A No, I didn't see them. I don't remember see- 


ing them. At the time, vaguely, in the dark, I saw them. 


Q About how far away from the policemen's car 
were these two girls that were crying? 

A Maybe six or eight carlengths. I don't know, 
car bumpers. 

Q Did you ever inquire about them? what they 
were crying about? 

A No, I didn't speak to them myself. 

Q Did you ever see another girl who was in the 


police car at one point, hefore you heard the shot? 


A No. 

Q Did you ever hear the car being reved up? 
You know what reving up a car means? 

A Yes. 

Q Do you know what that means? 

A Racing. 

Q Did you ever hear that? 

A No, I don't recall. 

Q Did you ever see, in addition to the police 
car, another car that was stopped in the aisle that couldn't 
get past the police car? 

A There wasn't any car near there. I don't 

mat I couldn't get by. 

Q Was it in the aisle? 

A Yes, but I don’t remember at what time. 


Do you know if there were any people in the 


A No. 
Q Do you know where the occupants might have 
been in the vicinity? 
No. 
Did you see any other people around? 


We were mostly watching the policemen. 


While you were watching the policemen, did you 
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gee any other people? 

A I didn't notice. 

Q When you heard the first shot and turned to 
your girlfriend, did you duck? 

A Yes. 


Q Where did you duck after you heard the first 


A Just ducked down a minute lehind the car 


right in front of us. 


Q Was that car separating you from the policeman 
and the boy? 

A Yes, but then we got right up and walked on. 

Q And when you walked, did you walk to where 
you had heard the first shot or where that shot had come 
from, or a different direction, away from where the shot 
came from? 

A Towards the police car. 

Q Do you know what happened between the boy and 
the policeman prior to your hearing the second shot? 

A I could only vaguely -- The second shot? 


Q Prior to your hearing the second shot did you 


see anything happen between the policemen and the boy? 


A Yes, the boy was struggling. 


Q Waving his arms, you described? 


A 
Q 
the policemen 
A 
Q 
the car? 
A 
from the car. 
Q 
A 


Q 


Yes. 

Did you see what happened between the boy and 
before you heard the first shot? 

Not really much, no. 


Did you ever see the boy and the policemen in 


I saw the policemen trying to get him away 


You never saw the two of them in the car? 


No. 


Do you know where the policemen and the boy 


was when the first shot went off? 


A 


They were standing there, standing near to 


where they were the second shot. 


Q 
occurred? 
A 
Q 
A 


Q 


Well, wh. ce were they when the second shot 


Towards the back of the car. 
Where were they the second shot? 
Near the same place. 


How far away were you from the scene when you 


heard the first shot? 


A 


Q 


A 


Maybe one and a halt cars. 


Were you between the aisles? 


What do you mean? 
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THE COURT: Were you between two sets of 

aisles, or between cars? 

THE WITNESS: Well, we were one aisle over. 
THE COURT: You were a whole aisle away? 
THE WITNESS: We're here by -- I would say 

the middle. There is an aisle, then there is a 

car and another car and another car and an aisle. 

I would say we were by the second car. 
THE COURT: You were in between cars then? 
THE WITNESS: Yes, 

Q Mrs. Nelson, didn't you Bay the day after the 
occurrence, the 30th of September, 1972, concerning tho 
second shot, that suddenly you heard another shot, that you 
didn't see that shot fired because you were calling for 
Kevin? 

MR. WEITZ: Is that a direct quote? Is he 
quoting or paraphrasing? 


THE COURT: He's asking if she ever said 


I don't think so. 
Q When you say, "I don't think so," are you 
telling us you don't remember? Where was Kevin before that 
second shot? 


A Kevin was right behind me, 
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Q Behind you? 

A Yes. 

Q And before the second shot was fired, did you 
turn to Kevin? 

A I called Linda right after the first shot. 

Q I beg your pardon? 

A After the first shot I called Linda. 

Q Ma ‘am? 

A Linda, 

Q Where was Linda running? 

A She was coming up by me. 

Q When you called to Linda, did you have to 
turn in any direction? 

A Well, she was right to the side over here. 

Q Did you call to Linda between the first and 
second shot? 

A Yes. 

Q And when you called to Linda between the first 


and second shot, did you turn to your right to call to 
Linda? 

A Yes. 

Q Isn't it a fact that you never saw the second 


shot fired because your head turned? 


A I saw his hand come up. 


Nelson-cross 

Q Isn't it a fact that you never saw the second 
shot fired? 

A How do you mean, "fired"? I didn't se his 
hand pull the trigger. I saw the hand come up and the gun 
went off. 

Q Until the time that hand came up, until the 
shot went off, you had turned to call or speak to your 
girlfriend? 

A No, I don't believe so. 

MR. GARDNER: Mark this, please. 
THE CLERK: Document marked for identifi- 

cation as Defendant's Exhibit c. 

(So marked) 
Q I am going to ask you to look at Defendant's 


Exhibit C, which follows A and B. I am going to ask you 


to look at it and refresh your recollection, and you tell 


me whether or not it refreshes your recollection. You have 
aaid on the 30th of September 1972 that they were both 
standing behind the police car and suddenly "I heard 
other shot. I didn't see the shot fired because I was 
calling for Kevin, then saw Linda, I then saw Linda walk 
up toward the policeman and then she said something." 

A I did hear another shot, but I saw it. 


Q Did you say on the 30th of September 1972 
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“They were both standing behind the police car. Suddenly 
I heard another shot. I didn't see the shot fired because 


I was calling for Kevin. I then saw Linda walk up towards 


5 the policemen.” Did you say that? 
6 A I said that, but-- 
xx 7 Q Did you say ©1 the 30th of December 1972? 


8 A Yes. 

9 Q Did you sign your name to it? 

10 A Yes. 

1 Q Was your memory better the day after the 


event than it is four years after the event? 
13 A He asked me if I saw the fire from the shot, 


and I didn't see the fire from the shot. 


MR. GARDNER: A simple question, your Honor. 


MR. WEITZ: I object to that, Judge. 


THE COURT: Sit down. 


Is your memory better today than it was four 


years ago? 


THE WITNESS: 


Naturally it would be better 


four years ago, but they didn't ask me that. 


MR. GARDNER: Mark for identification. 


THE CLERK: Marked for identification as 


Defendant's Exhibit D. 
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Q Now I am going to show you all four pages, 
Defendant's A, Defendant's B, Pefendant's C, Defendant's D; 
Is that, in fact, the statement that you read that you 
signed on each anc every page concerning your recollection 
of the events as you best recalled them the day after the 
event, September 30, 1972? 

MR. WEITZ: Objection to the form. 
This is my signature. 
On each page, isn't it? 
Yes. 
MR. GARDNER: Nothing further at this time, 
your Honor. 
MR. WEITZ: Redirect, your Honor? 
THE COURT: Yes. 
REDIRECT EXAMINATION 
BY MR. WEITZ: 

Q Donna, the paper that was shown to you had 

your signature on the bottom, correct? 


A Right. 


Q Whose handwriting was it? 


The police officer's, 
And were you watching as he wrote? 
No, I was sitting across from him. 


Did he ask you if you saw the fire or flash 


Nelson-redirect 
Yes. 2 
And you told him you did not? 
Right. 
MR. GARDNER: I'll object to the leading 
question. 
THE COURT: Don't lead. 

Q While he wrote did there come a time you were 
asked to sign that paper? 

A Yes. 

Q Did he also indicate to you places on the 
paper where he had written words, crossed them out, written 
new words, and asked you to initial it? 

Poss‘bly. ¥* don't remember. 

This person we zre talking about, that was 

the Nassau County Police Department, wasn't it 
Yes. 

MR. GARDNER: I object to leading the witness. | 
THE COURT: Don't lead the witness. 

Where was the statement taken? 


A Nassau County, at the police precinct. 


Q The individual who took the statement from 


you, did he identify himself by any way to you, by way of 
name, rank, or occupation? 


A Not that I recall. 


Nelson-redirect 
Q Do you Kitcw- whe chexc he was a police officer 
or a civilian? 
A He had on regular clothes. 
Q Did he have a badge on; do you know? 
A I am not sure. 


MR. WEITZ: I don’t have anything else, 


THE COURT: Mr. Gardner, are you going to 


few minutes? I will let the jury go to 


Mr. Gardner, do you want to look and see if 

going to have something additional? 

MR. GARDNER: Yes. I will have something more 
for this witness. 


(At 1:05 p.m. a luncheon recess was taken.) 
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(Whereupon after lunch the following occurred 
in open Court outside the presence of the Jury.) 

THE COURT: Gentlemen, this morning you said 
Mr. Weitz, that you had subpoenaed some records from 
the Nassau County Police Department and that they 
have not produced the same. 

Now, they called in this morning and spoke to 
Mr. Dwyer, one of my law clerks and said they had 
produced those records last summer. I don't remember 
seeing, as Mr. Dwyer handed me, during the lunch hour. 
He handed me a file which I don't know whether it's 
the subpoenaed record or not. The only reason I 
didn't come out and send it to you Mr. Weitz, last 
summer. Also I think it was this case -- there was 
a subpoena for a police department file pertaining 
to Mr. Salmyer which I was asked to examine in camera. 
I don't know if this was part of that file, but i 
think I sent that file back. I don't know how I 


should handle this. I think what I should do is -- 


are you familiar with these? 


MR. GARDNER: I have not seen the subpoena. 
I don't know which records he is making reference to, 
your Honor. 


THE COURT: Of course I didn't see the subpoena 


either, but I don't know what this accomplishes. 
It's just a batch of documents as far as could see, 
or copies of same. 

MR. WEITZ: I take it, the Court would like 
to see the subpoena. 

THE COURT: I think we should take a look at 
the subpoenas in the first instance. This I might 
add has a back on it and answers to interrogatories 
and has Bower & Gardner's legal background. 

MR. GARDNER: It might be some correspondence 
from my office, or whatever office that came from. 

THE COURT: I am hesitant to say these are the 
documents and in turn something, you or Nassau County 
might think improper to turn over. 

It's got a number of various things in it. 

I might add that the two top documents are already 
in evidence. One is the training record which is 
marked in yesterday and the other is the guide line. 
Those two are already in evidence, so you can have 


those. 


MR. WEITZ: If there isn't a form 350 in those 


papers then it doesn't pertain, at least one the 
subpoenas I ussued. 


THE COURT: Maybe the simplest thing for you 
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to do is to give the subpoena *o Mr. Bower and let 
me give these papers to Mr. Bover and let him look, 
and maybe he'll say there is nothing in here. Maybe 
it's his file and he will identify it as such. Is 
there any objection to that? 

MR. WEITZ: It's kind of unusual, Judge. 

THE COURT: This is a Nassau County file and 
this is his client. 

MR. WEITZ: I think it's most unusual for my 
adversary to tell me whatever I have subpoenaed is 
there or not. 

THE COURT: The only thing I can do is ask 
my clerk to go out and tell the fellow to come in 
here who has custody of the record and come in here 
and let him testify. 

MR. WEITZ: I think that would be the approp- 


riate way to do that, Judge. 


THE COURT: Isn't the police officer still 


here? 

MR. WEITZ: I would expect he would be. 

We have a list of all the things we have 
subpoenaed. These are some of the subpoenas. 

THE COURT: Give them to Mr. Dwyer and he'll 


take them up with the guy on the phone. 


MR. WEITZ: There are specific forms. 

THE COURT: I don't recall any. 

MR. WEITZ: There are specific reports we did 
do discovery which incorporated by reference other 
papers which were never furnished to us. 

I subpoenaed those other papers that were 
subpoenaed by reference. There has to be an end to -- 
I think I have a right to have those. 

THE COURT: I don't want to give you some 
records that you didn't subpoena. 

MR. WEITZ: I am not interested in anything I 
didn't subpoena, Judge. 

THE COURT: It's the best thing I can do unless 
you can think of some better way. 

THE COURT: Let's proceed. 

MR. GARDNER: Your Honor, over the recess I 
made my judgment. f[ do>.'t think I am going to proceed 
any further with re-cross of Mrs. Nelson, so I have 


no further need for her. 


THE COURT: You are excused Mrs. Nelson. 


MR. GARDNER: I indicated to your Honor I am 
not going to trouble Mrs. Nelson with any further 
questions. 


MR. WEITZ: Mrs. Haber, take the stand. 
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(Whereupon a sidebar conference was held outsid 
the hearing of the jury.) 

THE COURT: Go back in the courtroom. I am 
going to apply the rule that she must leave and I 
don't want her here. 

MR. WEITZ: I didn't realize, Judge. Thank 
you very much. 

THE COURT: Why don't you go over and have 
them quietly ask her. 

MR. WEITZ: I will have my associate at the 


table do that. 
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AFTERNOON SESSION 
MR. GARDNER: Your Honor, over the recess 
I made my judgment. I don't think I am going to 
proceed any further with recross of Mrs. Nelson, 
so I have no further need for her. 
THE COURT: All right, Mrs. Nelson, you can 
step down. 


(Witness excused) 


MR. WEITZ: Mrs. Haber, take the stand. 


PEARL HABER, called as a witness, having 


been duly sworn by the Clerk of the Court, testified 
as follows: 
DIRECT EXAMINATION 
BY MR. WEITZ: 
Q Mrs. Haber, you are the mother of the lad 
that was killed in this event, this occurrence? 
A Yes. 
MR. GARDNER: Objection to the form of the 
question, your Honor. 
‘Q Did your son die on September 29, 19727 
A No, my son was killed. 
THE COURT: Strike out the answer. 


On September 29 of 1972, were you the mother 


Haber-direct 


of George Haber? 


A 


Q 


Q 
A 


daughter. 


Q 


A 


Q 


Yes. 

When was your son George born? 
September 23, 1954. 

Was he an only child? 

No, he was my only son. 

How many other children do you have? 


I have a daughter of thirteen and a married 


What is your married daughter's name? 
Francine Grahm. 

She lives with you? 

No, with her husband and children. 


Where? 


With her husband and children in New Jersey. 


Does your 13-year-old daughter live with you? 
Yes, she does. 

What is your husband's name? 

Max. 


Is that the gentleman with the gray hair in 


the front row? 


A 


Q 


A 


Yes. 
When were you and Mr. Haber married? 


In 1940, or 1942. I don't remember too well. 


Haber -direct 


What was the date of your marriage? 


# 


It was sometime in September. 

What was the anniversary date? 

I think it was September 13. 

Where did you live at that time? 

When I was married? Well, I lived in the Bro 
until my husband went into the Service. My husband was in 
World War II, and then when he came home we moved to Pale 
Street in the Bronx. 

(Whereupon a sidebar conference was held.) 

Q Where do you say it was you. lived? 

A Pale Street, 1051 Fale Street. 

Q At that time you lived in Pale Street in the 
Bronx did the family consist of your husband, yourself, and 


your daughter? 


A My oldest daughter was born there and George 


was born in Fale Street. 
Q Did George attend public school some place? 
Yes, he did. 
Where was that? 
94, a Kings College place in the Bronx. 
P.S. school? 
Yes. 


Did he complete some level of education there? 
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He did, 
Where did he get? 
A 94 went up to the sixth grade. He made the 
S.P's. It's a Special Progress Class. This is when they 
enter junior high school they complete three years in two 
years. 
Q In PS 94? 
A He went up to the sixth grade, then he went 
to Junion High. 
Q When he went to Junior High School did he 
enter a special program? 
A Yes, I told you he made what they call the 
SP's. It's a special progress class where children, if they 
pass a test, can complete four years in three years. 
Q What school? 
A 80, I think it was 80. 
In the Bronx? 


Yes. 


Q As a child what was the state of his health? 
A 


Good. He had allergies; he did, and he was 
allergic to dust and hay fever. 
Q Other than that? 
No, just the normal childhood diseases. 


Did there come a time that your son George -- 


Haber-direct 
Let me ask you this: 
While he was in junior high school did he 
belong to any clubs or organizations? 

A He was a cub scout and then joined the Boy 
Scouts. 

Q Por how long a period of time was he in the 
Cub Scouts? 

A He started-- I think they start when they're 
seven or eight, and I think it's until about eleven, then 
they become Boy Scouts. 

Q Was he a Boy Scout for some period of time? 

A For a period of time. 

Q Did there come a time that he went from junior 
high school to high school? 

A Yes, he did. 

Q What high school did he go to? 

A He went to high school in Spring Valley. 

Q Had you then moved to Spring Valley? 

A We just moved, and he attended the school in 
Spring Valley. 

Q Had he attended any high school in the Bronx? 

A No. He was supposed to attend DeWitt Clinton 


High School, but then we moved. 


Q What school in Spring Valley did he attend? 
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A Spring Valley Junior High School. 

Q vid he complete four years of high school in 
Spring Valley? 

A Yer. 

Q When he was attending high school did he have 
a type of employment? 

A He always worked. 

Q What did he do? 

A In high school -- when he was in 80 he worked 


as a delivery boy for a drugstore where we lived. Then he 


about -- I'm not sure if it was fourteen or fifteen. 


Q Did he work there? 


A Yes, he did. 


Q What jobs or work did he have while he was 


delivered when we moved to Spring Valley. He must be 


attending school, or summers, during those years from the 
time he went to Spring Valley High School until the time he | 
finished Spring Valley High School? 

A When he was going to high school he worked 
in Shoppers Pardise. It's like a food store. 

Q What did he do there? 

A For a while he worked in the food--putting 
things on the shelves and for a while he worked in the 


restaurant part of that store. I don't know what they call 
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it, a bus boy. They clean the dishes and pick up the dishes 


and things. 


Q How long did he do that work? What were his 


A Well, he went after school. His hours were 


in high school. School was out at about ten after two and 


that job was from five at night. In fact, he would come 


home-- 

Q From five p.m. until ten p.m.? 

A Right. He would get home from school at 2:30 
and then he would have his supper, ao his homework and then 
go to his job. 

Q How many days a week did he do that? 

A Five days a week, sometimes on Friday. 

Q Did he earn money at that work? 

A Yes. 

Q What “as done with that money? 

A I had an agreement with my son. i told him 
that as long as I had money, he would never be in need, but 
when we needed money he should share with us. We had an 
agreement that whatever he earned he would give me twenty~ 
five percent of what he earned when he was earning it, if 
he could. If he ever wasn't, I would never let him dow 


Q You would never what? 
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= A As long as I had-- 
3 Q The last part. | P 
4 | A I would never let his down; I would always ‘a 
R 5 : do what I could. 
| Q Did he continue then to give you? 
7 A Yes, he did. He continued twenty-five percent 
8 of whatever he earned at nighttime, and in any job that he 
9 worked. : 
10 Q Did he keep this agreement with you? 
A Yes, he did. 
Q Did he work at other places bweides Shoppers 
Paradise? 6 
A From the time he was sixteen and got working 


papers until the day he was killed. 
MR. GARDNER: Objection, your Honor Please, 
move to strike. 
THE COURT: Strike out "he was killed." 
THE WITNESS: He was even excused in his 
job at Rickles that night to go to the concert. 
Q On the night of his da«th he had a job? 
A He was working, yes. 
Where? 


In Rickles. 


Le) > oO 


What is Rickles? 


21 


22 


25 
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A department store in Muncy. 
Where? 
A department store in Muncy. 
Muncy, New York? 
Muncy, New York. 
Is that a nearby comunity to where you 


Yes. 
: 
What did he do there at Rickles? 


I guess it was like a sales person. 


What did he earn? 


tem 


I really don't remember. Whatever the rate of 


pay is. I don't know. I think the rate of pay might 


$2 an hour. 
Q 
Corporation? 


A 


Ma'am, did he ever work for a Sidy Clean 


Yes, he did. 
What did he do for that? 
That was a cleaning store. 


What did he do for that? 


be 


I guess he put tags on or waited on customers. 


Whatever had to be done. 


Valley? 


Did he ever work for a Redi Carpet in Spring 


Yes, he did. He worked for Redi Cut Carpet 
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the summer he was killed, on September 29-- 
MR. GARDNER: Strike it. 
THE COURT: Strike it out. 


A He worked for Redi Cut Carpet that entire 


Q Rid he work for a place called Behr's Hotel? 
A Yes, he did. 
Q What did he do there? 


A He worked as a busboy. He worked there in 


Q Is that a vacation -- '72? 

A Yes, he worked there in the summer, one 
summer, and he worked during the Easter holidays. 

Q Was that for salary alone, salary and tips? 

A No. Well, I think they pana him a small 
salary and he got tips. 

Q What kind of student was he in high school? 

A He was always a good student. 

Q When he graduated-- Did he graduate? 

A Yes, he did. 

Q Did he go on to some post-high-school 
education? 

A He wee to Rockland Community Collete. 


Q Is that in Rockland County? 
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Yes. 

Is that where you live, ma'am? 
A Yes. 
Q Do you know what course of study he was 

pursuing? 

A He took psychology and sociology. 
Q Was a tuition charged by the-- 


My son was under a work-study program. 


Q Explain that to us. 
A 


I didn't pay for it. It was sort of like a 

scholarship. 

MR. GARDNER: I'11 object to it,"it's a sort 
of like.“ I think she can describe the manner in 
which he was able to go to community college by 
working part time. 

THE WITNESS: He worked part time by the 
school, the school arranged his hours to correspond 
with the courses he was taking. 

Q Where did he work? 

A The college library. During the regular 
school hours I htink they let him work two or three hours 
a day. It wasn't very much because they felt he needed 
the time to study. But he did work at the colleye. Also 


the summer before he entered college, because he had made 
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out the application for college and they tried to help 
their students. So it was that summer he worked at the 
college, and when he started going to the college then, 
they gave him the two or three hours a day. 

Q In the library? 

A tT the college library. 

Q In addition to that did he hold other jobs? 

A Not when he went to college, no, because he 
had to study. 

Q This job with Rickles that was during the 
summer, is that it? 

A No, he worked in Redi Cut Carpets all that 
summer, I think it was the summer. It's becoming clearer 
in my mind. 


I was never-- Now I'm getting a little 


Q Tell us when. 

A It was in 1972, that summer he worked at 
Redi Cut Carpets, he worked the whole summer. Then they 
needed someone part time so it was then that he got the 
job at Rickles, because he was going back to college and 
the hours at Rickles were -~- well, I picked him up. His 
college clarz ended about four o'clock and I picked him up 


every day at four o'clock, both my daughter and I, from the 
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college. We would have something out to eat and then 
I dropped him off at Rickles. He was supposed to start at 
five o'clock, so it just gave us time. 
Q How much money a week was he giving you when 
he worked during that summer? 
MR. GARDNER: Which year? 
MR. WEITZ: 1972. 
When he worked at Redi Cut Carpet, 25 percent. 
Could you give us a dollar amount? 
MR. GARDNER: I am going to object. 
A Whatever his salary was, if he made one hundre 


dollars a week, 25 percent of $100 is $25. 


MR. GARDNER: I think I can be helpful in 


this regard. We did ask plaintiff's counsel to-- 
THE COURT: Whatever the figures show. 
MR. WEITZ: We'll agree another time. 
Please just answer my question, all right? 
MR. GARDNFR: If your Honor please, look at 
the responses to plaintiff's interrogatories. 
THE COURT: She's testified she doesn't know. 
THE WITNESS: I have all the statements, all 
the withholding statements. 
Q Mrs. Haber, how did George get along with 


the family? With you, your husband, your younger daughter, 
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~ your older daughter? 


3 A We all got along. 

4 Q Could you tell us, were you close to one 

5 another? Was it an occasional thing that he saw the family? 
6 Did he go out with the family? What could you tell us about 
a your family relationship? 

8 A Like I told you, I drove my son to school and 
9 I picked him up after school and drove him to work. Well, 


to the house, 


he had friends, but I knew his friends. He'd bring them 
12 (Continued on the next page) 
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Q Did he do anything around the house? 

A He mowed the lawn. He would do things that 
had to be done. 

Q What sort of things? 

A He helped with mowing the lawn. I don't know. 
Whatever little things that had to be done. 

Q When you say "whatever little things,” you 
have to tell us for the record what little things you mean. 
Be it dishes or cleaning or anything. 

A He didn't like doing dishes; he didn't like 
doing dishes, but he would help with heavy things. 

Q Like what? 

A If I had to move things around, if windows 
had to be cleaned. 

Did he help you then? 


Yes, he did. I mean it's hard for me to 


Q Did he do these things voluntarily, or did 
you have to plead with him to do them? 


A I didn't plead with him if he knew it had to 


be done, or I told him I was tired or something, he helped. 


Q Mrs. Haber, will you tell us for the record 
what is your date of birth, ma'am? 


A August 24, 1924. 
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2 O Were there anv »~articular talents or charac- 
3 teristics about Ceorge? 

4 A My son played the piano from the time he was 
5 


four years old. I taught him music myself. When he was 


seven years old he started with a piano teacher and took 


7 piano lessons until he was about fourteen or fifteen. 
8 9) bid he like music? 
9 A He loved music. 
10 fa) Did he ever play for you? 
A Of course he did. He played in school. In 


fact, when he was in kindergarten he played "America" in 


the auditorium, and as he got older-- 


Q Dia he belong to any music clubs or anything 


like that in school? 


A Out of school? 


9) In school, 


A Yes, he was in the chorus in school; he 


joined the chorus. 


Q Did he write? 


A fle didn't write books; he just wrote reports 


22 and things that he had for school. 


2 Oh, yes, there was one time, I think, in 


college -- in fact, if your Honor will permit me? 


THE COURT: The question was, Did he write, 
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ma'am, and you answered it. That is all for the 
moment. 

MR. WEITZ: Your Honor, I misplaced an exhibit 

MR. GARDNER: There is no question pending 

the Court. 

Do you have a poem that he wrote? 

do. 

Do you have anything else that he wrote? 

Yes, I do. 

What do you have that was written? 

sts, 

THE COURT: Don't yive us a speech. 

Ma'am, tell me, please-- 

THE COURT: Take the three documents that 
are alleged to have been written. 


Are these the three documents alleged to have 


xeen written? Don't tell us what they are. Don't ask 


a lot of questions. Just show them to Mr. Gardner. 
Q Did somebody send you from his school some- 
thing that he had written? 
A Yes. 
Do you recognize the handwriting on that paper 
Yes, 


You have to follow specific form or we'll have 


18 


19 
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some problems. 
A Yes. 
Q Is that document entirely in your son's hand- 
writing? 
A Yes. 


MR. WEITZ: I offer it in evidence, if your 
Honor please. 

THE ©. J8T: Show it to Mr. Gardner. 

MR. GARDNER: I have no objection, your Honor. 

THE CLERK: One document received in evidence. 
as Plaintiff's Exhibit 13. 

(So marked) 

MR. WEITZ: May the witness read it, your 
Honor? 

THE COURT: No. You read it, if you will. 

MR. WEITZ: Will it be permitted to go into 
the jury room? 

THE COURT: It's an exhibit. 

MR. WEITZ: Then I'll let the jury read it. 
I won't read it now. 
Q When were you informed of the death of your 

son, m ‘am? 


A On a Monday. 


Q Who informed you of your son's death? 
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A Officer Fehn, 

Q When had you last seen him before the rock 
concert? 

A Friday after school at four o'clock. My 
daughter and I picked my son up from Rockland Community 
College. We all had pizza together. He had gotten permis- 
sion to take the day off from Brickle, to attend the concert 
that night. 

We picked him up at four o'clock, we had 
pizza, and I dropped him off at a friend's house, where he 
was to go with his friend to this concert. 

Q ‘Was he to sleep at home that night? 

A No, he said he might sleep over a friend's 
house, that is why I didn't worry that nicht, but when he 
didn't cali me -- sometimes my son sleeps over friends' 
homes, but when he didn't come home he always called me 
the next day. 

Saturday morning I was waiting for a call 
but I didn't get no call. 

So I called a number of his friends, in fact, 
this one ne that I thought he had driven down to the 
concert with, and he told me that after the concert was 


over he waited outside for George and he said George didn't-- 


MR. GARDNER: I am going to object to conver- 
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sation by someone else. 
“RE COURT: Sustained. On a sustained 
obj« ction, don't continue. 
Q Did there come a time when you were informed 
by Officer Fehn about the death? Just yes or no. 
Did he tell you your son died? 


A Yes, 


Q Did you thereafter go someplace to identify 


your son's bodv? 

A Yes. 

Q And did you make that identification? 

A Yes. 

Q Was Officer Fehn with you at that time or some 
one else? 

A He came to Spring Valley, and my husband. 

Q Was Officer Fehn with you when you went to 
view your son's remains? 

A Yes. 

MR. WEITZ: I don't have anything further. 

CROSS EXAMINATION 
BY MR. GARDNER: 

Q Mrs. Haber, did you now all of George's 
friends? 


A XI think I did. 


Robert Levine? The name ie familiac. 
Q Had you met him, do you know? 
A The name is familiar. I guess I cid. It's 
@ number of years. 


Q But you don’t have any recollection, Robert 


A The name is familiar. I mean, there were a 
lot of boys he knew. 

Q Did you know a George Jeukit? 

A Yes, I knew him. 

Q You drove your son to George Jeukit's house 
wo they could go to the concert together? 


A Yes, that night, tha* Priday night. 
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Did you know a Robert Levine? 


Q By the way, did you ever see, or did your son cs 
ever show you a ticket that he had for the concert? 
A ves. 
Q You saw that? 
Yes, I did. 
Q Did you see him take the ticket with him 
that evening? 
, A I didn't see him take it: 
Q Now when your son told you that night, after 


you had driven him to George Jeukit's house that he was 
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going todleep over, did he tell you where he was going to 


sleep over? 


A 


He said soreone's house. He didn't tell me 


exactly who, because he went with a number of boys. 


Q 


Did he tell you when you left him whose house 


it was that he was planning to sleep over? 


A 


Q 


No, he didn't. 


So when you left George at Jeukit's house you 


didn't know where it was he was going to sleep? 


a 
A 


Q 


A 


Q 


I knew one of his friends. 


But you didn't know which friend? 


No. 


At least that is what George told you, that 


‘he was going to stay at a friend’s house? 


A 

Q 
a beard? 

A 
they call it. 


Q 


Yes. 


By the way, on that evening did Georye have 


He had a little goatee. I think that is what 


Just on the bottom part of his chin, un ar 


his mouth, or up the side of his face? 


A 


Q 


I don't. remember exactly. 


You knew your son George very well, didyou 


Haber-cross 

A I sure did. 

Q When George was about fourteen was he at that 
time involved with-- Let me ask you straight up. When 
George was fourteen was he apprehended by the police for 
being intoxicated in public? 

A I don't remember. 

MR. WEITZ: May we have a direction to the 
jury? 

THE COURT: Disregard-- A question by 
counsel is not evidence. 


Q Were you aware at any time prior to the 29th 


of September 1972 whether or not George was involved with 


marijuana? 
MR. WEITZ: If your Honor please, I am now 
going to move for a mistrial. 
THE COURT: Take a five-minute recess. 
Den't discuss the case, ladies and gentlemen. 
(The jury left the courtroom, and a dis- 
cussion was held.) 

Q Mrs. Haber, when George was fourteen years 
of age did he reside with you at 12 Samuel Road in Spring 
Vallay? 

A Yes. 


Q And have you heard or did you know on May 13, 


(Jury not present. The following occurred 
in open court outside the hearing of the jury.) 

THE COURT: Will you step down and go out of 
the courtroom for a minute. 

All right, I'll hear you. 

MR. GARDNER: If your Honor please, on the 
counsel's attempt to additionally introduce the poem, 
that hs now finally been re-introduced and accepted 
into evidence, it was the argument of the plaintiff 
in following up his theory, in his opening that that 
poem that first in his opening he was going to show 


the counter of George Haber and the kind of person 


that he was, and that also the poem was put in for 


an effort to show the character and type of individual 
he was. 

It's my position, having done so he opened up 
the door as to the character of the decedent George 
Haber and any evidence this boy -- concerning her 
knowledge of his prior activities and prior involvement 
if any, with the police department with intoxication, 
with drugs and with marijuana is now admissible in 
this Court on the issue of his -- 

THE COURT: Under 405A? 


MR. GARDNER: That is one aspect of it, if your 


Honor please -- 

THE COURT: Specific instances of conduct. 
On cross-~-examination instances of conduct -- 

MPR. GARDNER: Yes your Honor. I an sorry. 
I have ict as 405B. 

THE COURT: Read the end of 405A. 

AR. WEIT.: Now, if your Honor please 
it's one thing for counsel, and T would object to 
this in any event. It's one thing for counsel to 
say On such and such a date was your son intoxicated. 
And having tried cases with Mr. Gardner before and 
knowing the estimable firm he comes from I know 
it's another thing -~ was your son ever arrested for 
public intoxication. It's also interesting what 


apparently night be a juvenile record which is supposed- 


ly sealed and not open to anyone. Somehow or other 


falls ir*to the hands of defense counsel representing 
the County of Nassau, a Governmental agency and 
police department in particular. And the rest means 
nothing. To ask that tyne of question is highly 
prejud: cial. 

TivE COURT: All you have i'r. Gardner is 
acrest record here? 


MR. WEITZ: He doesn't @x en have an arrest 


record. 

Fourteen years of age for intoxication. 

MR. GARDNER: 7'11 tell you what mv line of 
inquiry will be. 

Aside from the issue of conduct which IT believe 


has now been opened, the character to which we can ao 


into on specific instances. We nov» an issue of 
credibility, whether or not she was so advised as to } 
prior instances of difficulties with the voiice 
authorities ren the way of two intoxication detentions, 
one I think at 14, one at 15 7nd a subsequent 
marijuana charge that has heen valid. 

I have some records that indicate that in 


fact during the time that Mr. Haber was 15 ~-a 


Fh 


age he was -~ he'd heen nicked up on the comnlaint 
of a patrolman for public intoxication. 

I intend to call the patrolman to find out 
whether or not the family was surprised because the 
boy was 15 v2ars of aje. 

THE COURT: Uncer snecitic instances you can 
ask whether she knew that he had been -- whether 
specific charges with insnectors, behavior, whether 
she knew of such specific charges or whether ;she 


Flard of such specific charges. 
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According to the cases that seems to be per- 
fectly proper, if you're not asking in a vacuum if it' 
in fact occurred. 
MR. GARDNER: I have specific dates your Honor. 
THE COURT: I think you put this witness on 
here to vouch for this boy's goodness and virtue and 
character, it's been her whole testimony about what 
a good little boy he was and I think you opened the 
door. 
MR. WEITZ: Might the record reflect when you 
said the other day you're smiling, I think the Court's 
remarks reaks with a little bit of sarcasm. 


THE COURT: What do you mean? 


was not called for in these circumstances. 


THE COURT: That is the impression 
received here over the last 45 minutes. 

MR. WEITZ: There is a right way and wrong way 
to cross-examine this lady. It's the wrong way and 
it's prejudicial. I am not going to cure this fellow' 
defects.If he wants to do it in a prejudicial manner 
I have my oi.jections I assume. 

THE COURT: It's prover to ask if she knew of 


a ante 


these charges or whether she has heard of them. 


MR. WEITZ: This phrase "good little : 
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Bring the jury back and bring the witnesses 
back. 

MR. WEITZ: Of course your Honor whether these 
charges were true or false was immaterial. 

THE COURT: There is nothing wrong with you 
pointing out on redirect that there is nothing to 
these charges, that they were dismissed. The guestion 
was whether he engaged in misconduct. 

MR. WEITZ: Talking about youthful and juvenile 
offenses which are supposedly sealed and he somehow 
c. other, he's going to question this lady, woman 
about -- I don't know whether the charge was or even 
if it was the same person. 

It's a disgraceful thing for him to have that 
type of material. he has in his possession. 

MR. GARDNER: Federal rules of evidence, you 
have a copy yourself. —~ 

MR. WEITZ: The Court directed you to show it a: 
to me. 

I have an illegible paper that seems to be 
something like this, and I don't know where this comes 
from. 

MR. GARDNER: I will give you defendant's 


Exhibit E, 2E, 1 and E3 and F for identification and 


was marked at pre-trial conference, copies of which 
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you didn't take or didn't request, but you certainly 
should have them. 

MR. WEITZ: These are all ‘uvenile records, 
and even on the face of it it says confidential. 

Now, how do these things get into the hands df defense 
counsel in this case? 

I don't think it can be used. I don't think 
he has any right to them. I think it's improper for 
him to have them. 

THE COURT: It's not a conviction we're talking 
about, but specific instances of conduct. This witnes 
has testified that this young man had -- was a man of 
good character and had good traits of character. He 
is attempting to show that she is not entirely credibl 
on that point, because he also had specific instances 
of conduct which aren't indicative of good character. 

That is all it shows. I am not going to tell 
him how to do it. I am saying what is being done now 
is improper. , 

TKE COURT: He can ask have you heard, or do 
you know that your son was involved with cine sotice 
vn such and such a charge. If she denies it he is 


stuck with the answer. 


Haber-cross 
1969, that your son George was involved with the police 


in Speing Valley on a charge of having been intoxicated? 


“heme . 
MR. WEITZ: Objection. 


THE COURT: Overruled. 

A No. 

Q And when George was fifteen years of age did 
he reside with you at 15 Sarmmel Road in Spring Valley? 

A Yes. 

Q When George was fifteen years of age, Febru- 
ary, 1970, had you heard or do you know that George was 
involved with the police in Spring Valley on a charge of 
public intoxication? 

MR. WEITZ: Objection. 

THE COURT: Overruled. 

No. 

THE COURT: I ruled on “our objection out- 
side the presence of the jury. 

MR. WEITZ: I know that. I just want it on 
the record. 

Q Did you become aware or did you know that 
on April 14, 1972, your son George had been involved with 
the police on a charge of possession of d .agerous drugs? 

A Yes. But the case was dismissed. 


Q You knew about tat? You knew in '72 that he 


it 


. a 
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had been involved with the police on a charge of-- 

MR. WEITZ: I object and ask for an 
instructicn. 

THE COURT: I will give an appropriate 
instruction. 

The answer is “yes,” you knew about it? 

THE WITNESS: Yes. I did, but the case was 
dismissed. 

THE COURT: Ladies and gentlemen -- and this 


falls under Rule 405 of the Federal Rules of Evi- 


dence, which I will read to you. T think you will 


understand in what respect it is being offered. 

In all cases in which evidence of character, 
or trait of character is admissible on direct proof 
may be cade by testimony as to representation, or 
by testimony in the form of an opinion. On cross- 
examination inquiry is allowed on this relevant 
specific instances of contact. This is what counsel 
is doing here, cross~-examining on relevance, specific 
instances of conduct. 

MR. WEITZ: Can we have an instruction that 
he asks a question it doesn't mean the facts are so. 

THE COURT: I will tell them again, the fact 


that you ask a question, or Mr. Gardner asks a question 


28 SG 


Haber~-cross 132 


and there is a negative answer, anything contained in 
the question must be materially disregarded. 
' Attorneys' statements are not evidence. 

MR. GARDNER: I have no ‘further questions. 

MR. WFYTZ: Thank you very much, your Honor. 
I have no questions. 

Is that last answer acceptable, that the case 
was dismissed? 


THE COURT: Yes. 


MR. WEITZ: Mr. Haber, will you take the 


HAB BR, called as a witness, having been 


duly sworn by the Clerk of the Court, testified 

as follows: 
DIRECT EXAMINATION 
BY MR. WEITZ: 

Q Mr. Haber, are you the father of the late 
George Haber? 

A Yes. 

Q The husband of the lady who just testified? 

A Yes. 

Will you tell me, sir, how old are you? 


Fifty-four. 


M. Haber-direct 
Q What is your occupation? 
A Sewing machine mechanic. 
Q How long have you been engaged in that field 
of work, sir? 
A Started my apprenticeship when I was 
years old. 
Q Have you been working in that field, excapt 
during the time you were in the Army, for all your life? 
A Yes. 
Q Forty some-odd years? 
Yes. 
How did you get along with your son, Mr. Haber 
We had our ups and downs, but most of the time 
nice relationship. 


Mr. Haber, did your son ever do anything for 


He always helped me. 
Q In what way, sir? 
A Sewing machines are heavy. He used to help 


me unload the car, load the car. He wasn't mechanically 


inclined, but he always helped wherever he could. 


Q Physically? 
A Yes. 


MR. WEITZ: Thank you very much. 


M. Haber-direct 


MR. GARDNER: I won't trouble you with 


any questions. 


THE COURT: You may step down, Mr. Haber. 


(The case recessed for the day.) 
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MR. GARDNER: Your Honor, this witness will 
note on pre-trial order, the non-listing of this 
witness' name. I have an objection for any testimony 
being taken. 

THE COURT: Give me an oi‘’er of proof. 

MR. WEITZ: That they played together, went 
to concerts together, that they boucht yifts for the 
parents. That they played together, generally that 
he was a good brother. 

THE COURT: Sustained. 

MR. WEITZ: Is that on the grounds of the pre- 
trial order? © 

THE COURT: Both on the grounds and the offer 
that was made. 

MR. WEITZ: Can we hav: the record show who 
she is, that she is the sister of the decedent? 

May I know, your Honor, while my associate 
is calling the detective whether your law clerk has 
looked to see if the records that I have subpoenaed 
is now here? 

THE COURT: he was working on it: after the 


lunch and recess. 


MR. WEITZ: You asked him to dco something, I 


asked for the records to be produced. 


THE COURT: I offered it to you to do those 
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things and you asked him to do certain things and I 
have not heard from him since. I think it's evident 
he has not come back in the Court. 

(Whereupon a short recess was held.) 

(Whereupon the following occurred after a short 
recess.) 

THE COURT: He said he has just finished talking 
to Nassau County Police Department and they said that 
part of that file is covered by part of your subpoenas, 
They're about nine other documents, nine other batches 
of documents and your subpoenas that are not in 
batches of papers I had that they're still looking 
for. And that einai wen looking for, the question is 
do you want to take them now before you question this 


witness to identify those portions that are part of 


MR. WEITZ: I think that would be in order. 


THE COURT: I'll excuse the jury and we'll 


| 
the Jocuments that you have been subpoenaing? 


bring the -- 

MR. WEITZ: I am not sure that I understand 
quite what you want to say. 

THE COURT: Have we not been over this con- 
ver ‘ation a week, I am re; eating what I got from him 
a moment ago. He'll have to pu* on the reccrd the 


facté. 
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THE LAW CLERK: This, Judge is a list of what 
is in that file. 

THE COURT: Which of these papers are covered 
by the subpoena? 

MR. WEITZ: Fverything is covered by the 
subpoena, Judge, all hooks, records and everything, 
so there is not -~ 

MR. GARDNER: If it's a moverent for all 
documents and records I will move to quash it. 

MR. WEITZ: I would be the -- Nassau County 
would be the one to quash it, I don't know what his 
standing is. 


THE COURT: He does have standing to object. 


The question is which subpoena did they savy this falls 


under the heading? . 
THE LAW CLERK: Mostly under that subpoena. 
MR. WEITZ: Which one do thev sv it falls on? 
THE COURT: I can't do this any other way that 
I know of. 
MR. WEITZ: I take exception of the words 
they say. 
THE COURT: We'll do it the other way arounc. 
I was trying to get you the documents. We'tl do the 
best -- tell him to come in. You want him in here 


this afternoon? 


BY MR. 


ae 


SOG 
MR. WEITZ: Yes, Judge, I can't question 


this man withovt the documents. 

THE COURT: I can't make them produce the 
documents any faster. I am going to take another 
case and give this one a half day trial. Starting 
next week I am going to try it half day and give you 
a half day. It's apparent we're never going to finish 
this case, if you bring in this kind of number of 
witnesses. 

I can't ettord: thea time Mr. Weitz, I really 


can't. 


MR. WEITZ: I am not the one that failed to 


come to Court without documents. 

THE COURT: You have a witness here now. You 
have to do the best with him. 

MR. WEITZ: I can't even see what is in here. 
I can't even see what is in here. 

Can't I see the documents first? 

THE COURT: I'1i1l hand him these, let him ses 
if these are the documents. 
WEITZ: | 


Q Before September 29 of 1972 were you assicned 


to the Homicide Bureau? 


A The Homicide Squad, Police Department, County 


of Nassau, yes, sir. 


a ee 
Q And was there a custom and procedure followed 
by the Homicide Squed investigating the killing of human 
beings? 
MR. GARDNER: Objection to the form of the 
question. 
THE COURT: Sustained 
What is a homicide, officer? 
MR. GARDNER: That is not an issue in this 
I object. 
THE COURT: Sustained. 
Q Was there a cus*om and practice followed by the 
Homicide Squad in the investigation of the death of individua 
taking place within the County of Nassau? 


A There is not a custom, sir. There is a proced- 


Were you familiar with that procedure? 
A Yes, sir. 


Q Is that prcecedure something that is reduced tc 


a written protocol? 


A A written report. Yes, sir. 

Q Procedure itself, the method of proceeding, is 
that a written method or a customary method? 

A There is not written, sir. 

Q Would you tell us what procedure consisted of 


in September of 1972? 
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MR. GARDNER: 


1G 


T'll object, your Honor, how 


the procedure was -- how the investigation was 


conducted in genuine, 


this lewsuit. 


There is no claim that the procedures 


usually followed weren't followed. 


if we 


MR. WEIT.. 


ave a’l the records, Tadge, and I'll know when 


I am trying to find out when -- 


he :ells me what the answer is. 


Q 


gun is involved, is 1 search made for 


A 
Q 
reported? 
A 
0 
A 
Q 
A 


Q 


refresh your recollection. 


THE COURT: 


Officer, as 


I'll sustair the objectien. 


part of your investic2: on where a 


Singer tints? 
Yes, sir. 
Is there a form on which such a s@ar.-> is 
Yes, sir. 


Is thac known 


Maybe, sir. 


as a form 750? 


Was such a search made in this case? 


I don't remember, sir. 


Would you look at the record and see if they 


MR. GARDNER: 


to object tec that. 


THE COURT: 


If your Honor niease, I'll have 


Is there a form 350 or fincerprint 


report in the file you have in front of you? 


has no relevancy to the issue o: 


reenact pun essen nntecemnrnenee 
nme ee aenennnenn car sceinmtnnnat 
cnsstemeteciedemenetacaineant tent aseteneeceC ATC atin esistatnretanae 
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MR. GARDNER: The implication that is a: 
appropriately drawn, your Honor, those records are 
records that were delivered six months ago. 
THE COURT: I understand that the jury knows 
that. 
MR. WEITZ: That is exactly what + wes getting 
at, Judge. 
THE COURT: There is no record that si:: months 
ago you asked for any guch record, 
MR. WEITZ: I subpoenaed records for today. 


THE COURT: There has been no appearance today 


MR. WEITZ: By eny records from Nassau, City. 

I have the Judge's -~ 

THE COURT: The County is under instruction to 
bring in the record. Then you may proceed with the 
questioning of this man. 

MR. GARDNER: If your Honor please, I have to 
object to the form of the purported request. 

THE COURT: I'11 tell the juxy this much, this 
work should have been dene a year and a half ago by 


the plaintiff. He hasn't prepared his case and that 


is the reason we're going through this part of the 


case. Now, go ahead. 


MR. WEIT?: If your Honor please, in light of 


v >! 2 
what your Honor just said I want to show the Court 
plaintiff's Exhibic 12 for examination which was used 
at the pre-trial conference which specifically refers 


to such a form being attached and it's not -- and when 


I tell the Court there is records asked for, that were 


not furnished to me that is the reason I handed up to 


your Honor, there is records in that exhibit that were 
to be attached which weren't attachec. 

THE COURT: If you didn't do your homework -- 

MR. WEITZ: Are we playing a game? 

THE COURT: YMu ha2 nobody but yourself to 
blame. Do not attempt to put the blame on this Court 
of anybody else. 

Proceed. You want me to take appropriate 
action with respect to you? 

MR. WEITZ: I'm waiting to see :f form 359 
is in those papers. 

THE COURT: There is no obligation on any 
part to show the case. You mark anything you want 
as an exhibit in form of examination. 


THE LAW CLERK: ‘Two page document marked for 


identification as plaintiff's Exhibit 14. 
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THE CLERK: Haber against Nassau. 

MR. WEITZ: If your Honor please, I have been 
informed that the records that had been subpoenaed 
have not been returned to this courth isc. I've asked 
Officer Fenn about it. Ile says he har «one of those 
records. The Clerk vas called -- has calied the 
office downstairs, the records office downstairs. 

I understand they are not here and I've spoken to 
Mr. Gardner and he says he has no such records. 

I wish to call to the Court's attention 
Plaintiff's Exhibit 12 for identification, 

Detective Fenn's report, and specifically I wish to 
call to the Court's attention, in my copy it is 
illegible, but I believe it's page 5, in which the 
report states the following persons were interviewed 
and questioned and statements were taken by the 
Assistant Distr’ ct Attorney Dillon. The next line is 
the significant line: conies are made a part of this 
record. It also has the persons listed, for example, 
Marsha Coher, 8800 Shore Front Parkway, et cetera. 

Without these records and statements, the 
plaintiff's position in this case is materially 
damaged and I wish tc offer those statements in 


evidence I think the County of Nassau has had ample 


time in which to respond to this subpoena. 


a +s bi 

MR. GARDNER: May I respond, if your Honor 
please? 

THE COURT: I will ask my Clerk first. 

LAW CLFRK: They called after I had spoken with 
them. They said they are going to call the firm of 
Bover and Gardner to see if they had supposedly 
misplaced them and do their best to deliver them here 
by Friday. Tt.at was on the phone, it was a message, 
and I have not heard from Naseau County other than 
that, since I spoke to them Thursday afternoon. 

THE COURT: All right, Mr. Gardner? 

MR. GARDNER: Mr. Weitz. may I see the 
subpoena? I would submit to your Honor that the 


Subpoena in the broad language in which it was issued 


does not call with any derree of specificity the 


question and answer documents that Mr. Wietz now 
claims that he subpoenaed. 

THE COURT: He asked for the files. If they 
are not here, Nassau County should be here and give us 
an explanation. 

MR. GARDNER: As far as those, I have 
Guplicate copies of the questions and answers on the 
witnesses that Mr. Weitz has just referred to, so I 
do have copies of those. 


TPF COURT: Why don t you give them to him? 
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MR. GARDNER I have no objection. 

THE COURT: Well, give them to him. 

What else do you want, Mr. Weitz? 

MR. WEITZ: May I have a moment to make sure 
now that we have those three items? Mr. Gardner, do 
you have any ‘nteinal investigative or disciplinary 
investigatior report relating to this matter? 

MR GARDNER: J have no idea what you mean by 
internal department or disciplinary action. TI have 
no idea -- 

MR. WEITY’ This police officer testified last 
Thursday that Sergeant Salmeyer was interviewed by a 
superior officer concerning this incident. 


This police officer said he ~ould have no 


authority to take a statement from the agent, but the 


superior officer and he mentioned a number of names, 
Lieutenant Dempsey, I believe was one of them. He 
interviewed Agent Salmeyer, I believe was one of them. 
He interviewed Aeant Salmeyer. 

MR. GARDNER: If your Honor Please, I have no 
idea as to whether or not any such report was 
submitted in vriting or any writing relevant thereto. 
We had contacts with the department and are still 
maintaining a search and they said if any one exists 


they “ould produce it. I can't do any more than that, 
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we" 


your Honor. 


MR. WEITZ: I think shey “ere bound to comply 
“ith the subpoena. 

THE COURT: They are. If one doesn't exist 
how are you going to eempel them to nroduce it? 

MR. WEIT?: If vour Yonor pleases, I think the 
“itness testified that -- 
TKE COURT: I don t know whether it is in 


writing. All he knows is a supertor officer did 


hy interview Mr, Salmeyer. We has never seen any such 


MR. 


WEITZ: I think X #222 lay the foundation 


for it in a very short while. 


THE COURT: You can lay the foundation. ‘There 


are two things that I see that can be done if these 


documents are not produced in evidence. I will do 


them if you “ish. I wil) declare a mistrial and I 
will fine the County because of the trial and the 
jury, 1f you car establish they haven't produced a 


document in compliance with the subpoena. 


MR. 


WEISS: %f your Sfonor pleases -- 


11 
writing. He has testified th: such a writing exists 


TVE COURT: I %. Jo so if 1t¢ 4s shown to me to 


be a wilful fatlure to comply with a subpoena. 


“R, WETT7: There is a form, 350, that i 


subpoena. It's not here. 
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THE COURT: Mr. Gardner, do you have that? 

MR. GARDNER: If you recall. your ifonor, at the 
last trial date, which vas Thursday of last week, 
certain documents were requested and we made contact 
with the department to establish whether or not these 
documents existed and if they were to make arrange- | 
ments to have “hem here. One of those documents “as 
the form 350. We made contact and we haven't located 
the 350. I don't know if it exists. 

THE COURT ¢ believe the witness testified tha 
4t did exist. 

MR. GARDNER: If he so testified, then we'll 
produce it. ‘They're still looking for it. 

THE COURT: I'm rpoing to entertain Mr. Weitz's 
motion. You heard the motion that I said I would 
entertain as to that document which ve know exits. 

I will entertain the motion. 

MR. WEITZ: If your Honor pleases, TI think the 
Court will fully anticipate I was going to make such 
a motion and I “ould move and I do now move for a 


mistrial 


THE COURT: And do you move that a fine be 


4mposed upon the County of Nassau for each and every 
day of the trial? 


MR. WPITZ: I certainly do, Judre. 


#ri., 
bed 


MR. GARDNER: If your Honor pleases, we made 
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arrangements to have those records searched for. That 
is any documents within that subpoena to he produced 
ever, so much as having Serreant Salmeyer ro down there 
this morning to pick them un. He was advised they 
were going to be produced here today. 

THE COURT: They are not here. 

MR. WEITZ: I anticipated if they -- 

THF. COURT: I don't think ~e can so anticipate. 
You were given adequate notice I believe last 
Thursday that these documents were going to be 
required We wasted a rood portion of Thursday 
afternoon because the documents were not here. You 
had all day Friday to produce them and all weekend 
and I let it be known if these documents vere not 
produced I would take the appropriate action and I'm 
going to take the appropriate action. 

MR. WEITZ: I have the admission on the ~ 
subpoena, Judge. 

THE COURT: The subpoena was served on 
April 27th and was acknowledged recieved by the 
Records Division of the Police Department on thet day. 
That among the documents specified was Form 350. 

MR. WEITZ: We selected a jury on April 2&th. 


THE COURT: This is returnable on the 29th. 


We couldn't expect him to return it before that day. 

MR. WEITZ: They were given more than adequate 
notice, Judge 

THE COURT: Yes. I will do it any way you 
suggest, Mr. Weitz. I will comply with your request 
for a mistrial in the event if this is your desire. 

MR. WEITZ: It is, Judge. 

THE COURT: And T'1ll give the County an 
opportunity to come in here and offer whatever 
explanation they deem fit within say the next 24 hours 
before imposing a fine for the inconvenience it has 
caused us. 

MR, WEITZ: I do press for the fine. I know 
4t's not poing to come to the plaintiff, but I think 
4t 1s appropriate under the circumstances. 

TIE COURT: I can't help but agree. 

MR. GARDNER: If your Honor please, I am sure an 


explanation exists and I anticipate that material, if 


4t does exist, would be produced here today. 


ME COURT: It doesn't excuse the failure of 
the County to appear and explain the absence of these 
records, if nothing else. Fven 4f it doesn't exist, 
failure to appear on the 2%th day of April, last 
Thursday at %:30 to exnlain the absence of the records. 


It does not excuse the failure to cal] my chambers on 


re 
Priday and explain ~hac was the situation as they 
said they would do. It doesn't excuse their failure 
to appear today. 
MR. GARDNER: It was my understanding the 
records would appear as I have indicated to your Honor j-- 
THE COURT: But they are not here. There is 
| 
no one from the County of Nassau and you apparently do 
not purport to represent the County, or do you? 
MR. GARDNER: ‘fo, I do not, your Honor. I will 
' @al1l1 and make a request and make whatever arrangements 
I can make to have them here. 
THE COURT: You better let them know they've 


facing a fine and this is going, to -- 


MR. GARDNER: 1'11 so advise them. 


MR. WEITZ: You see, Judge, I try to avoid 


making judgmental or prejudicial statements. I'm 
just going to state my own situation as an advocate. 
I feelll in my hands in part I have been hamstrung in 
presenting the evidence in this case by the failure 
of the Department to comply vith the subpoenas» 

THE COURT: To that extent -- 

MR. WEITZ: I do. 

THF COURT: I'm poing to grant it to you. You 
may on reflection vish to ask for a continuance and 


~ 


a fine, “hich I'll rive to you. That is if you wish. 
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I'm going to penalize the County of Nassau for their 


failure to comply vith the subpoenas unless there is 


an adequate explanation. I'm certainly roing to give 


you a continuance. I can excuse the jury until 
tomorrow or Wednesday and ve can pick up again. if it 
is your desire. 

MR. WEITZ: If your Honor please, I prefer a 
mistrial. I know the Court's schedule and I don't 
want to end up trying this case on half-days. It is 
a financial hardship for me ard I know I will suffer 
financially by a mistrial. I would much rather have 
a smooth trial. I don't want to do this but I have 4 
client whose interests are paramount to mine and I 
would rather present this case in a smooth, orderly 
way. I'm asking for the declaration of a mistrial, 
Judge, and I do press for the other part as well, the 
fine agains the County. 


THE COURT: Do you wish to make & telephone 


MR. GARDNER: It's being made now. I sent out 
one of my associates. 

THE COURT: Wr. Weitz, I will state on the 
record, but I want you to come up here, Mr. Gardner. 

(The following occurred at side bar.) 


THE COURT: I don't like saying, this in front 
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of your client, but perhaps I even should. But, what 
bothers me about giving you a mistrial is not that 
you're not entitled to it, but you may have some 
difficulty getting on trial again for some period of 
time. 

MR. WEITZ: Judge, I'll do my best -- 
THE COURT: It's not a question of doing your 
pest. It's a question of my being available to give 


you time. 


MR. WEITZ: Of course my thoughts are only my | 


owm as far as the way the case should be presented. 

I have some difficulty with Mr. Gardner and the Court, 
but I think it is important, the manner in which the 
case is presented and if it is delayed by a mistrial, 
which I feel is necessary as a lawyer, because this 
trial has been completely disrupted and I found I am 
floundering half the time because I haven't had time 
to ask these questions. I had to put on a witness I 
think that was unfair to hear out of turn without 
preparing her. There are three people I would like 
to put on the stand and put these things in evidence. 
I think they are essential to my client's case and 

I think here interest would be better served by a 
mistrial. 


wR. GARDNER: If your Nonor pleases, 
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Officer Barry has just walked into the courtroom. He 
indicated he has brought the material in response to 
plaintiff's subpoena. He had aifficulty getting here 
in time, it was in terms of traffic. Otherwise he 


would have been here earlier. He's in the courtroom 


4f the Court wanis to ask him something? I apologize 


on behalf of the county and for my client for any 
delay that the traffic may have caused the patrolman 
in getting the records here this morning. I did make 
arrangements with Sergean*® Salmeyer to attempt to pick 
them up earlier and apparently they wanted a separate 
courier since he vas a party and I have no other 
explanation I could make for the delay, your Honor. 

THE COURT: I would like to put him on * e 
witness stand. 

MR. WEITZ: Yes, sir. 


(continued next page) 
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(Jury not present.) 

DENNIS BARRY, called as a witness by the 
Court, after having been first duly sworn by the Clerk 
of the Court, was examined and testified as follows: 

THE COURT: Mr. Barry, you are associated with 
the Records Buteau of the Police Department of Nassau 
County? 

THE WITNESS: No, sir. 

THE COURT: What is your function? 

THE WITNESS: I am with the Legal Bureau of 
Nassau County Police Department. 

THE COURT: Are you aware of the fact that the 
Police Department was served on April 27th for tne 
subpoena which has been marked as Exhibit 14 for 
identification? 

THE WITNESS: Yes, sir. 

THE COURT: Do you see the return date on that 
subpoena? 

THE WITNESS: Yes, sir. 

THE COURT: Can you givo me an explanation as 
to why it wasn’t complied with on last Thursday? 

THE WITNESS: I believe there was a good-faith 
mistake involved here. We believed that the informatic 


had already been supplied on a prior date and the 
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attorneys were in possession of the requested material. 


THE COURT: ‘That doesn’t excuse the failure to 


appear in this court, does it? 


THE WITNESS: No, sir. 


THE COURT: Anu there was no appearance by Nassau 
County last Thursday morning, was there? 

THE WITNESS: Not to my knowledge. I believe 
there was a detective from the Homicide Squad. 

THE COURT: Not with any records. There was a 
detective who separately appeared under a separate 
subpoena, but this was not compliance with that subpoena 
Isn% that correct? 

THE WITNESS: The only information I can give is 
that we assumed that this material had previously been 
supplied. We were in contact with the County Attorney 
on this and we were referred to Bower and Gardner and 
efforts were made over the last two days to determine 
the extent of the material which had been previously 
supplied. 

THE COURT: You realize when you failed to 
comply with the subpoena there are certain penalties 
attached. You realize, for example, the better part of 
Thursday the plaintiff's attorney was disrupted in his 


presentation of his case to a jury and the result has 
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been that this Court and the jury has been kept witing 
for I would say at least a half a day by reason of, I 
can’t help but characterize it as either gross 
negligence or willful failure to comply with the subpoena 


at or at least appear here and explain or ask the 


appropriate questions. Do you understand that? 


THE WITNESS: Yes, sir. 
THE COURT: Do you wish to ask him any questions 

Mr. White? 

MR. WHITE: No. 
EXAMINATION 
BY MR. GARDNER: 

Q Officer, when that subpoena was received -- 
subsequent to the receipt thereof, were communications had wi 
the Court, was there not, concerning questions as to whether 
the material had been supplied? 

A Yes, there had been. : 

G And following that discussion, there were 
discussions between your department and the County attorney 
as well as between your department and my office, Bower and 
Gardner; is that correct? 

A Correct. 

That was Thursday afternoon 2nd Friday? 


Thursday and Friday. 
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eS Were the records searched in order to comply wi 
the subpoena? 

A It wasn't until Friday evaning that we were 
actually in knowledge that there was a deficiency in the 
records that were actually supplied. 

G@ You mean Friday? 

A This must have been approximately four, four 
thircy. 

c In response to that subpoena, you brought all 
the material in existence within the Department to the Court 
today? 

A To the best of my knowledge, that is everything 
in existence, it is the whole homicide trial. 

Cc Officer, would you please explain to his Honor 
the reason you arrived in court at approximately ten o*clock, 
that you walked in, five minutes after ten? 


A The only explanation is traffic delay. We 


left, it was twenty after eight and it took us that long to 


get from Mineola to Brooklyn. 
MR, WHITE: May I ask one question? 
EXAMINATION 
BY MR. WHITE: 
Q Officer, would you tell us what material you 


brought in accordance with that subpoena? 
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A We have brought the entire homicide investigatio 
file. It contains everything that the Police Department has 


in this matter. 


Q Contains every report that the Police Department | 


has in this matter? 


A Yes, it does. 


c That is the file that the young lady at the 


table is now going through? 
A Correct. 
] You have turned it over to Mr. Gardner? 
A These are the originals -- 
MR, WHITE: If your Honor pleases, may I have an 
opportunity to look at them now? 
THE COURT: Yes. 
You may step down, 
THE WITNESS: Thank you. 


(Witness excused.) 
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(Time noted: 12:00 o'clock noon.) 

(Jury enters box, )} 

THE COURT: Ladies and gentlemen, I think we are 
ready now, 

MINORU ARAKI, called as a witness in 
behalf of the Plaintiff, having been first duly sworn 
by the Clerk of the Court, was examined and testified 
as follows: 

DIRECT EXAMINATION 

BY MR, WHITE: 
G Araki, have we ever met before today? 
A we have not. 


g Araki, are you appearing here pursuant to 


subpoena that was issued hy my office calling for your 


appearance? 
Yes. 


Doctor, would you tell us by whom you are 


County of Nassau. 

And in what capacity, sir? 

As Deputy Chief Medical Examiner, 
Are you a Doctor of Medicine? 
Yes. 


For how long have you been employed by the Count 
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of Nassau as a Deputy Chief Medical Examiner? 
A As a Deputy Chief Medical Examiner, for the last 
three years. 
CG Prior to tnat, were you in the employ of the 
@unty of Nassau? 
A Yes, I was. 
In what capacity? 
_ Ags a Deputy Medical Examiner. 
For how leng have you served in that capacity, sir? 
Twelve years. 
Q Now, in the course of your official duties on 
|| behalf of the County of Nassau, did you participate in the 
autopsy performed on the late Gecrge Steven Haber? 
AB Yes, I did. 
Do you have a copy of that autopsy with you, sir 
Yes, I do. 
Do you have an independent recollection of that 
autopsy or would you refer to the notes to tell us what happened? 
A At this point I would have to refer to the notes 
There are a lot of cases that have passed since that time. 
Cc Doctor, might I see the notes that you brought 
with you? 
A Sure. 


MR. WHITE: May I, your Honor, for just « moment 
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THE COURT: Yes. 
(Pause. ) 
Q Sir, this is a photocopy of the official report 
in connection with this autopsy? 
A Yes, it is. 
MR. WHITE: May we have it marked for 
identification? 7 
THE COURT: Yes. 
THE CLERK: Medical report received as }laintiff!s 


Exhibit 16 for identification. 


Q Now, Doctor, before I ask you about the details 


of your report, would you be good enough to tell this jury, in 
general terms, when you were called upon to examine the body 
of someone who has died, jugt in general terms, what do you do 
What does your examination consist of? 

A Well, that depends on the situation, of course. 

.°; All right, let me make it more specifics In a 
situation where somebody has been shot, what does the examina~ 
tion consist of? 

A fhe examination consists of several parts. The 
first series of examinations is done if there is a scene of th 
shooting itself. The body is examined there. We take charge 
of the body and we then have the body brought to the morgue. 


The second sevies of examinations done refers to 
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our type of examination which includes X-rays of the body. 

7) Did you say X=,ays? 

A X-rays of the body. Photos of the body. This i 
an external examination, and foiieeiie that the autopsy as such. 

¢ When you say autopsy, Doctor, will you define 
that for us in layman's terms; what is an wakisne’ 

A = It is the opening of the body to examine the 
organs within that body to see what actually caused the death. 

g Now, Doctor, in this case, did anyone from the 
Medical Examiner’s Office go to the scene of the shooting? 

A No, they did not. Since the body was removed to 
the Nassau County Medical Center before we were notified. 

G Is it usual for a body to be removed from a scen 
before you are notified? 

A That again depends if the body is deemed dead at 
the scene and has been pronounced dead at the scene. Then we 
will proceed. We will be notified and we will proceed. af 
the body -- if there is any chance that tiie body is alive at 
the scene it is transported to the nearest medical faciiity fo 
whatever treatment can be given. 

¢ Now, Doctor, did anyone, to your knowledge, from 
the Nassau Medical Examiner's Office, examine Mr. Haber at the 
Medical Center, the County Medical Center? 


A No. However, we are on the ground of the Nassau 
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Medical Center. 

Q Is that where your office is located? 

A We have a building there, yes. 

g And when you ask for a body to be taken to th 
morgue, ‘where is the morgue located? 

A The morgue, which morgue are you speaking of? 

¢c Well, let's say specifically with respect to 
late George Haber. Where was his body taken? 

A Prom the Emergency room to our morgue. 

Cc Where is that? 

A That is within the Medical Examiner's building i 
the Nassau County Medical Center complex. 

Q Now, were X-rays taken of George liaber? 

A Yes, they were. 

Q Do you have a report of those X-rays? 

A No, I do not. 


Q What part or parts of the body were X-rayeds 


: \ 
were any taken to see if there were broken bones or fractures? 


A No. \ 

q What part or parts of the ines were they taken, 
were they taken? 

A We took X-rays to look for foreign bodies > 
Bullets, whatever. 


G Do you know what happened to those X-rays? 
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‘ 
They are in the margue. 


You did not bring them with you? 
No, I did not. 
Did you look at them hefore coming here? 

A Yes. 

Qg Doctor, would you tell us what parts of the body 
in this case they were taken, those X-rays? 

A Of the chest. 

.°7 No other area? 

A Not that I can recall at this time. 

G And, Doctor, I noticed that amongst your reports 
you have some drawings of some sort. What are those drawings 
that you have? | 

A These drawings are our worksheet in terms of 
locating and identifying the various entrance and exit wounds 
of the body. Also to give us an insight as to where they are 
located in terms of the hody. 

g Now, Doctor, photographs were taken as well of 
this young lad? 

A Yes. 

CG You don't have those with you, right? 

A No, I did not bring then. 

Cc I believe we have them, I will show you some 


photographs in a little while. 
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Now, Doctor, did you conduct an external 
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examination of this young man? 

A Yes, I did. 

?} Would you tell us what findings, if any, there 
were on the external examination? Doctor, may I interrupt you 
te explain words as you go along? 

A Certainly. My external examination reads as 
follows: veceased, a well-developed, well-nourished young 
white male adult, measuring 5°9" in length and weighing 158 lbs. 

?} Can I stop you for a minute? 

& Yes. 


Is that approximate weight and height? 


c 
A No, this is the exact weight and height. 
Q 


And was that his height and weight when he was 


B, That was the height and weight when he arrived 
at the morgue. 
Gc Would there be any difference between that and 
what he weighed and how tall he was when he was alive? 
A It depends on how much blood was lost and so on. 
Plus or minus a couple of pounds. 
G Well, assume plus or minus a couple of pounds, 
fine. 


Dector, will you continue, please? 
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A The hair is dark brown. The eyes are brown. 
nasal passage is patent. 
Q What does patent mean? 
A Open. 
The nasal septum is approximately in midline and 
is intact. 


THE COURT: You have to keep your voice up. I 


don't think everyone can hear you. Keep your voice up 


so they can hear you. 

A The mouth contains natural teeth. There is a 
beard over the chin. The neck is palpated, no masses are felt 
Left chest has bullet wound of entrance surrounded by powder 
burns just below the nipple and just laterally to it. 

G Now, Doctor, please let me stop you there for a 
minute. What do you mean by powder burns? 

A In_a gunshot wound of a relatively close nature, 
the powder charge that propels ‘the bullet also comes out and 
since it is hot it will tattoo the skin. 

G Dector, I want to show you Plaintiff's 
Exhibit 11 in evidence and ask you whether those burns are 
seen on that photograph? 

A Yes, they are. 

G Was that the dark area? 


B It ia the dark area surrounding the central hole 
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Could you mark that for us on that photograph, 


THE COURT: Do you want a red pencil? 
THE WITNESS: May I, please? 
A Counsel, are you asking that the powder burns be 
Q May I ask you this: Is there something other 
powder burns shown on that photograph? 
A fhe opening, the entrance wound is also there. 


Q Before you mark the photograph, and to clarify 


this, this dark area that I have my finger on, is that the 


powder burn or is that the wound or both? 
It is the powder burn and the wound, both. 


The wound is located inside that area, is that 


I could pinpoint it for you if you wish. 
Is it possible to do it? 
THE COURT: Draw an «rrow and mark P for powder 
burn and draw another arrow and mark it W for wound. 
MR. WHITE: I have a simple way to do this. 
Q Doctor, I am going to show you this photograph. 
Is that a view of the deceased? 
A Yes, it is. 


G Would it be possible for you, on one, to mark 
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. powder burns and on the other to mark the area of the bullet 


* | wound entrance? I am asking you if it can be done. 

A Yes. 

MR, WHITE: If your Honor please, I might offer 
this photograph in evidence? 

THE COURT: ‘Yes? 

MR. GARDNER: No objection. 

THE CLERK: One photograph received in evidence 

as Plaintiff's Exhibit 17. 

c Doctor, on Plaintiff's Exhibit 17, will you mark 
the wound and on Plaintiff's Exhibit 18, would you show us the 
powder burn? 

A W for the wound -- 

MR. WHITE: May the record indicate that the 
doctor has put a W for wound. PB for powder burn. 

g Doctor, based on your experience as a Medical 
Examiner, what is the cause of the powder burn; would you tell 


us? 


A The cause of the powder burn is the powder that 


is propelled by the pellet, bullet, in close proximity to the 


skin, when the gun is fired, if the gun is close to the skin 
it will leave a burn. This is because the powder is hot as 
it is discharged, 

G Now, there are other things other than powder 
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burns that are discharged from a gun when it's fired, if you 
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know? 

A Tes. 

Q What else is discharged? 

A Various chemicals. These are all part of the 
powder. Theteare little bits of dirt that happen to be in th 
There are also pieces of metal that may break off from the 
cartridge. 

G Doctor, in addition to this material being 
discharged from the muzzle, do other things come out of the 
weapon as well, cylinder, gases and powder? 

A Yes, it does. 

Q And, Doctor, was there any -- anywhere else that 
you found any such burns or residue on this young lad‘s body? 

A Yes. 

CG Where else did you find it, sir -- may I direct 
your attention? 

A The upper extremity shows powder burns on the 
flexor surface of the forearm, Flexar means the inner surface 
of the left forearm. 

Q The upper extremities show powder burns on the 
flexor surface of the left forearm; would that mean you 
examined both extremities and you found only burns on the 


left forearu? 
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A That's correct. 

Q When you sey upper extremities, would you be 
good enough <= does that include the shoulder? 

A From the shoulder -- 

c Shoulder down to the fingers? 

A Right. 

g And are you experienced in examining the body 
for these traces of gunpowder and burns? 

A Yes, I am. 

q Now the flexor surface of the left forearm, that 
is the only place you found the powder burns on the extremities. 
This is from the fingertips to the shoulder. Would you be 
good enough, Doctor, to hold up your left arm and show us 
where that is? 

A This is the flexor surface. 

(Witness indicating) 

Qg Some place between the inside of the palm up to 
the elbow; is that correct? 

A That's correct. 

Q Can you tell us where in that area you found 
those burns, Doctor, what part of the flexor surface? 

| A As I recall, it was somewhere in the middle 
| portion of it. Middle to lower third, or the wrist third. 


{ 


Q If somebody wore holding -- be good enough to 
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hold your left hand this way -- 
MR. GARDNER: If your Honor please, this is 
highly suggestive. If it is the contention that 
Mr. White is holding someone's arm -- 
THE COURT: Sustained. 
MR, WHITE: I will ask another question. 

G Doctor, the normal anatomical position of one's 
arm standing in an erect position is the flexor surface 
against the body, as I stand here now, is the flexor surface 
next to the body, my left arm against my body? 

A Yes, it is. 

c In an upraised position of the arm, is the 
flexor surface facing forward -~- 

MR. GARDNER: I'm going to object, if your Honor 

Please. There is a foundation. 

MR, WHITE: I will withdraw it. 

MR. GARDNER: To indicate any foundation upon 
which an answer can be given -- 

THE COURT: He has withdrawn it. 

MR. WHITE: I have withdrawn it. 
c Doctor, would you continue? What else, if 


anything, did you find on your external examination of this 


young man? 


A The abdomen was free of identifying marks and 
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scars. The external genitals were noted as that of an adult 
male. Lower extremities were unremarkable, 
c Unremarkable? 


There is no -~ 


A 
Gc Nothing. 
A 


Nothing, negative. The upper extremities show 
the powder burns as I have previously stated. There were 
assorted abrasions of the dorsum of the right hand. Dorsum 
meaning the back of the right hand, With small areas of 
echymosis, meaning small areas of hemorrhage surrounding the 
abrasions. 

In the inner surface of the right arm there were 
assorted scattered abrasions. This is the right arm, not the 
forearm. 

1} Where is that on the upper surface -- I mean in 
the inner surface? : 

A Inner surface of the right arm. There were — 
scattered abrasions here and there. 

Q That means above the elbow and below the armpit; 
is that correct? 

A That's correct. 

G Sir, what else, if anything, Doctor, did you 
observe on the -— 


A And finally on the back, on the right side there 
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is a wound of exit to be described later in the wound ‘wacks. 


c Now, Doctor, I show you a photograph and ask you 


sir, is that a photograph depicting the exit wound? 


A Yes, it is. 
Q Is that a photograph taken by yourself? 


No, it was not. This was done, I believe, by 


Homicide Squad? 

Well, at the Homicide Squad's direction. 

MR, WHITE: I offer this in evidence, your Honor 

MR. GARDNER: If your Honor pleases, I am going 
to object on the basis that the purpose of showing a 
color photograph is nothing more than to prejudice the 
jury. It serves no purpose. I am sure there is some 
other photograph that could indicate the wound, if it 
is that material, which I don't think it is. 

MR. WHITE: I have another photograph. I wili 
withdraw the offer. There is a large photograph here. 
It may serve the same purpose. 

MR. GARDNER: I would submit, if your Honor 
please, that the doctor can describe from his report, 
it is clearly in there where the entrance wound was 
and the exit, and there is no necessity to burden this 


jury with pictures of the deceased. I submit to your 
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Honor you will find that thowe pictures, if they are 


offered, they are only intended to inflame passions 


from the jury. 
MR, WHITE: Does this show the exit wound, Doctor? 
THE WITNESS: Yes, it does. 
MR. WHITE: May I have it marked for identifica- 
tion at the moment, your Honor? 
THE CLERK: One photograph marked for 


identification as Plaintiff's Exhibit 18. 


(continued next page) 


198 $69 
24 


Araki-airect 
G pector, I show yuu this photograph and ask you 
to look at it and ask you if it is a fair and accurate photo= 
graph of the appearances of the condition of the decedant's 
face at the time you examined and found certain things with 
respect to his face; will you look at your report? 
A Yes. 

PR. WHITE: May I have that marked for 
identification? I offer both of the photographs in 
evidence. 

THE CLERK: One photograph marked for identifica 
tion as Plaintiff's Exhibit 19. 

MR. GARDNER: No objection, your Honor. 

THE COURT: They will be received in evidence. 

THE CLERK: Plaintiff's Exhibits18 and 19 
recaived in evidence. 

G Now, Shevas, I don't know if you used the right 
term, @ bullet in the young man's body -- 

A No, I aia note 

g That wound on the back, did that indicate that 
bullet had entered the one place and left in another pl ce; 
is that it7 


A ®he wound -- the back, this is the exit ‘wound , 


And, woctor, does that mean that this bullet, 
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that entered in one track, in one place, traveled through = ne 


portions of his body? ‘ 


A Yes, they did. Yes, it did. 


c Would you tell us the path that this bulle! cook 
through this young man's body? 

A That is described in the sect.05 wound ani weniad 
track. Wound of entrance is located in the left chest. 

49 3/4 inches above the left hecl and five and one-quarter inches 
| to the left of the midline. 

Q Midline being down the center «~f the chest? 

A The exact center of the chest. The wound 
measured three-eights of an inch in diameter. Edda of the 
wound are slightly inverted and reddish. 

c Meaning what, inverted? 

A Punctured inward. The edge of the ‘wound eve 
slightly inverted and reddish-black in color. There 15 « 
tattoo of powder burns surrounuing the wound of entrancc. 

The tattooed area wosieued 2 $/8 inch in over:il dee. 
The wound track orients from the left to the right, towards 
the posterior plane. 


g What does that mean, what is the significance of 


A From front to back and from the right -~ I'm 


sorry, from the left to the right. 
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Gc Is there any significance to that? Does it 
indicate in which direction? 


A The path here is an oblique path, no* straight. 


Not straightforward, to the back or from side to side. 


G Can you tell us, from that direction, in which 
direction the muzzle of the gun was pointed at the time it was 
discharged? 

A Generally, yes. 

Gg And what is that, what direction? 

A The muzzle was pointed from the left towards the 
right side. From the front to back. If you letm continue, 

I will tell you theexact jegree of variance from the anterior 
to the posterior. 

Cc Fine, would you do that, Doctor, please? 

A Right. If you consider that the track is going 
straight from the front to the back, it is a 90° angle. At 
this particular ceack this was from -- it is 60° from a 
90°-angle. If you follow «') t I mean. 

ie; I do. 

THE COURT: It is oriented in an upward plane 
about ten degrees? In other words, tne muscle was 
pointed slightly upward in terms of the body, in terms 
of the upward meaning the head being up and the feet 


being down? 
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MR. WHITE: I understand. 
THE WITNESS: Not in reference to the surround 
area or surrounding scenery. 

Q All of these degrees are in terms of the body? 

A Oriented only to the body. The wound track is 
through the skin and subcutaneous tissues. This is here to 
indicate the fatty layer under the skin of the left chest 
through the fibrous pectoral major muscle. That is the muscle 
of the anterior chest or front part of the chest. It enters 
the left thoracic cavity. That is the space in which the 
lungs are present and the heart, at the level of the sixth 
interspace. Now the sixth interspace is the space between the 
sixth and seventh rib. 

c Counting the ribs down, counting down from the 
top, Doctor? 

Always from the top downward. 
And the collar bone is not considered part of it} 
There is one rib under it, though. 


Sust under it, that is the first, and you count 


That's right. 
G Now, did it strike any of the ribs, Doctor? 
A Nicking the lower part of the sixth rib. There 


is a through and through wound of the interior segments of 


c left upper lobe. 
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G What does that mean? 

A The left lung has two lobes, upper lobe: and 
lower lobe. It is just two portions of the lung. 

Now, the upper portion of that lung, of the left 
lung has a through and through wound. 

c I think the next -- 

A The next pertains to the pericardial fat or the 
fat that surrounds the heart, and this penetrated the apex of 
that triangle, how the heart is roughly shaped. 

Q What is the apex? Top or bottom? 

A Very tip of the heart. 

Top? 


The very tip. Most lateral portion of the heart 


G Did it actually enter the heart, Doctor? 
A 


It did enter the heart. It entered through the 
left ventricle or the left lower chamber of the heart at the 
apex and it passed through the left ventricle. That is the 
space itself and through the valve between the left upper 
chamber and the left lower chamber. 

Cc Of the heart? 

A of the heart. In the process of passing throug 
that valve, it nicked the leaves of that valve. It entered | 
the left atrium. | 


Q Is that still part of the heart? 
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A This is the upner chamber of the left heart, 
| left side of the heart. It exited the left atrium, adjacent 
to the pulmonary veins which are returning blood that had 
been sent out to the lungs for acretion and cxygenation. 
Cc Where did it go from tnere, Doctor? 
A It then entered ‘lic right lung into the bronchi, 
where all of the vessels of the main bronchus are, it entered 
that lung. It exited the lung ~t the laterai portion of the 


_right upper lobe. ‘This is the inferioz segment. It passes 


out of the right thoracic cavity or the right chest and 


posterior axillary line. This is the line that is an 
imaginary line at the back of the armpit. 

Q Going laterally? 

A Downward. 

Q Downward? 

A Downward. And the exit was through the fourth 
interspace, space between the fourth and fifth ribs. 

¢ That would be twe ribs higher than where it 
entered; is that right? 

A And in the process it nicked the upper margins 
of the fourth rib. ‘The wound of exit is located fifty-five 
inches above the right heel and six and one-half inches to the 
right of the midline. The wound of exit measures one-quarter 


by one-eighth of an inch. 
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Q Doctor, did you ever see the bullet that passed 
through this young man? 
No, I did not. 


Did you examine the internal organs of this youn 


Yes, I did. 

And I will ask you just generally, with respect 
to the heart, was it a normal heart other than what happened 
to it from the bullet passing through it? 

A Yes, it was. 

Cc And were his lungs normal, other than the wound 
that had been suffered by the bullet passing through it? 

A Yes, it was. 

G You examined his thyroid, his larynx, were they 
all rormal, Doctor? 

A Yes, they were. 

g What about his liver, was that generally ina 
normal condition, Doctor? 

A Yes, it was. 

Q And the spleen is normal? 

A Yes. 

G The stomach was normal, Doctor, the gastro- 
intestinal tract? 


A Yes. 
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G And, Doctor, would it be correct to say that as 
far as his internal organs were concerned, they were in 
generally normal condition for a young man of his age? 

A Yes, 

G Now, Doctor, did you examine his head? 

A Yes, I did. 

Q And I would ask you to direct your attention to 
the examination of this young man's head and tell us what you 
found when you examined his head? 

A The lacrimal is incized meaning the skull is -- 

Q Incized meaning cut? 


Cut, yes. 


Q Was that done by you? 
A 


That was done by me in order to examine the 
inside of the skull. There is a small area of hemorrhage 
into the -- 


c Doctor, it says it was reflected; what does tha 


A Meaning the cuts were made and the skin and 
scalp pulled over tc say - well, there is better exposure 


for us to examine what we have to examine. 


gq In other words, you peel away his scalp to look 


That's correct. 


—— 
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Tell us what you found when you peeled away the 
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A There was a small area of hemorrhage into tie 
scalp in the frontal area just to the right of the midline. 

Q Is that consistent with a blow having been 
delivered to the head, Doctor? 

A There is a laceration of the scalp. 

(0; Are those two findings consistent with blows 


being delivered to the head? 


A Yes. It could be. Well, let's put it this way, 


it is consistent with a blunt injury to the head. 

c Blunt injury and laceration? 

A No, the laceration is a tear in the scalp itself 
This is a laceration of the skull. 

g And how big was that laceration, Doctor? 

A It measured 1 1/2 inches in length. 

1; Where was the blow located, Doctor? 

A In the frontal area just to the right of the 
midline and just posterior or just into the hairline. 

G Doctor, would you mind pointing on yourself wher 
that might be? 

A My head is a little receded. If normal -- it 
should be here, just to the right side of it and into the 


hairline. 


Araki-direct 
More to the top of the head? 
Well, it is in the frontal area. 
Cc Frontal, but inside the hairline? 
A Inside the hairline. If you refer to the 


pictures here, you will see where his hairline is. It is a 


little further forward than yours or mine. 


c Is that laceration shown on the photograph? 

A You cannot see it. It is into the hairline. 

Cc Did you observe anything else on his head, 
Doctor? 

A We opened the calvarium, which is the skull. 

We made our saw cuts and opened and examined it and found no 
fractures of the skull. 
The cerebral spinal fluid, that is the fluid in 
and surrounding the brain was found to be clear and colorless. 
The vessels over the cerebrum are slightly 
dilated and congested. 

Cc What do you mean by that? 

A In most instances where we examine people in 
the condition that we do, we find them slightly dilated and 
congested. 

g Is there any significance to that? 

A No, there is not. The gyri, that is the 


convolutions of the brain and dips are natural. We made 
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multiple sections through the cerebral hemispheres and we 
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failed to retrieve any areas of softening or hemorrhage into 


brain. 

¢ Doctor, let me interrupt you for one minute. 
Is there anything remarkable or significant about the balance 
of tne findings with respect to the head? 

A Nc, there isn't. 

Q Now, Doctor, did you in addition to that -- was 
there a microscopic examination performed? 

A Yes. That is routinely done. 

G Doctor, I am just going to ask you about this. 
Please skip all of these here, which you said were unremarkabl 
and if you take them in order, let me see, heart, hemorrhage; 
this is bleeding in the heart and lung, pulmonary congestion, 
hemorrhage, there was bleeding, a6 well as from the gun shot 
wound, mild congestion, is that a result of the condition of 
the body at that point? 

A Yes, more or less. 

The pancreas, is that because of death, is that 

right? 

A The pancreas, as you know, produces all of the 
enzymes or all of the juices. that are necessary to digest our 
food, and of course when we die the juices then escape into 


the tissues of the pancreas and it starts digesting it. 


Araki-direct 
And those are the changes -- 
Those are the changes that we see, yes, 
How about congestion in the hydranals? 
No special significance, 


i] And the bone marrow? 


A Hemopoiesis is the bone marrow that actually 
produces red blood cells and white blood cells and platelets 


that are necessary to the body. 


+o Now, Doctor, in addition, was a toxicology report 


Yes, it was. 
Doctor, did you examine the lip, teeth, brain, 
kidn _, stomach contents, teeth swabbings, did you do that, 


Doctor? 


A I took those various specimens and submitted the 
specimens to our toxiogology laboratory. 
gc Would you tell us, Doctor, on the first line of 
your findings, carbon monoxide present, «5 per cent? 
A That is hemoglobin saturation. 
q Is carbon monoxide in the blood? 
Yes, 


How does carbcn monoxide get into the blood, 


In terms of carbon monoxide, there is present 


lots or around any place that cars are being -- automobiles ar 


Araki-direct 
carbon monoxide outside, especially around roadways and parkin 


being used. 

Now, one of the features of carbon monoxide is 
that it has approximately one hundred times the affirmative 
strength to hang onto or attach itself to hemoglobin. That 
is the matter within the red |lood cells and oxygen. So it 
hangs on for a very long time. 

Cg Well, Doctor -~- 

A Now at .5 per cent hemoglobin saturation of 
carbon monoxide, merely means a very small amount of carbon 
monoxide that is in the red blood cells of the blood. 

c Now, Doctor, perhaps my question wasn't phrased 
quite properly when I say how. I will state it to you this way. 
Would you describe the physiological process that takes place 
whereby -- is carbon monoxide found naturally in the body? 

No, it is not. 

It has to come into the body in order to get intq 

that correct, Doctor? 

Yes. 

Will you describe to the jury this process, the 
process where carbon monoxide enters the body and ends up in 
the blood? 


MR. GARDNER: If your Honor pleases, I object. 
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I don’t think we have to belabor this jvry with this testimony 
It is not in issue, 


Q I will put it this ways Do you have to breathe 


it in, Doctor? 


A You certainly do. 
i?) Now would you explain to them how it's done, wha 


happens to it? 

A The material is breathed in as oxygen and as 
nitrogen into the lungs. It is then, by a process, absorbed b 
the hemoglobin of the red blood cells and carried about the 
blood. 

Now in most instances this is the transport 
mechanism of oxygen to the various parts of your body. 

G Now, Doctor, one must be alive for that to take 
place; isn’t that so? 

MR. GARDNER: I will object. That is leading 
and suggestive. It is also conclusory. 
THE COURT: It is the doctor's opinion. 

A The carbon monoxide enters the blood when a 
person is alive, yes. pers 

G Dector, I show you Plaintiff's Exhibit llc in 
evidence, It is a photograph purporting to be the position of 
the decedant while he was at the scene behind a vehicle. 


Do you see the exhaust pipe from that vehicle, Doctor, see the 
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tailpipe there. 


A Yes. 


Cc Could the exhaust from that tailpipe breather in 


by George Haber while he was lying on the groune behind the 
vehicle account for the carbon monoxide that you vound of 
texicology report? 

MR. GARDNER: ‘That is objected to, Counsei 
testifying and a foundation nas not pen laid, 

TIE COURT: Waita minute. Without more, the 
objection is sustained. Disregard the question. 
Disregard the inference you may be thinking therefrom. 

MR, WHITE: May J rephrase it, Judge, if that’s 
a problem? 

THE COURT: You have to do more thin thet to yet 
a hypothetical in. You've got to get an opinien fr: 
this witness. 

WR, WHITE: 1 don't want to waste time. 

THE COURT: Tf | understand your wicness! prior 
testimony, and it is the jury's recollection wnich will 
control, not mine, if 1 were walking yround in an ara 
in which there were a lot of cars, I could ingest 
amounts of carbon monoxide. Isn't that correct? 

THE WITNESS: T . i8 correct. 


THE COURT: Until you neqative that, you cannot 
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pose what you pose. 
MR. WHITE; I understand. 

g Doctor, when you talk about in a parking lot, 
you're talking about being in close contact with fumes or are 
you just talking about general atmosphere, for example, if you 
were out in front of the on out in front of the 
building here where there are cars parked down the etroct; 
would that be just vehicles parked up and down the street and 
traffic on the roadway, would that be enough? 

A Yes. 

Cc Or would it require more than that? 

A Yes, and to further elucidate that point, 
drivers along the Los Augeles “reeway have been known ~=- have 
been found by testing to have as high as 12 per cent, not .5 
but 12 per cent carbon monoxide. 

G You mean 12.07 

A 12.0 as Opposed to .5 in this instance. 

g This is the hemoglobin saturation? 

A Hemoglobin saturation. 

Doctor, did you ciso test for alcohol? 
Yes. 
Was that present? 


Absent from stomach, blood and brain. 


25 | Q No other poisons present other than the carbon 


monoxide according t© the report? 
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A Poisonous gases, no poisonous gases. Volatile 
poisons, none. 

g Now, Doctor, did you find something called tetra 
hydrocannabinol present in the alcohol swabbings of the teeth 
and lips? 

A Yes, that is tetrahydrocannabinol. 

c Is it sometimes called TDC? 

A THC. 

g THC, I am sorry. Is that a chemical found in 
what we laymen call marijuana? 


A Yes, it is. 


G Can you tell from these findings of the alcohol 


swabbings, how long before you took your swabbings that that 
was there? 

A No. The exact time I can't tell you. I don't 
know. It had to be fairly recent. The exact time sequence 
I'm not sure of. 


¢; Doctor, when you say recent, what do you mean by 


In terms of a day or two. 

Day or two; an other words, within -- 

Within a day or two. 

Two days or less, but you can't tell any more? 


I can't. Maybe someone else might be able to an 
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might be able to give you a better answer on that. 

You have something on here called antithoteric? 

vos, 

Lysergic acid or LSD in parentheses? 

Yes. 

What is that, Doctor? 

It is the hallucigen LSD, the material that has 
been talked about, has been written about and has been 
publicized. 


You found this in the young man's blood, correct, 


That is correct. 
And in what quantity? 


The toxicologist found 200 nannograms, 200 liters 


What is a nannogram? 

A nannogren is less than -= you are dealing in 
terms of less than one hundred -- certainly much, much less 
than milligrams and you are talking in terms of hundreds or 
thousands of milligrams. 

Gc Thousands of milligrams? 
A And hundreds. 


G Hundreds or thousands? So it is thousands of 


| milligrams? 
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Right. 
It is a minute quantity -- 
MR, GARDNER: That is objected to. 
MR. WHITE: I will withdraw it. 
A thousandth of a milligram, what is a millilitet? 


What is a milliliter? 


Q What is a milliliter? 
A 


It is 1/1000 of a liter. And a liter is 

approximately a little more than a quart. 

G Doctor, was any of this compound detected in his 
stomach, brain or -- 

? No, it was not. 

G Now, would you tell us if this anthoteric -- 
is that the proper term for it? 

A Anthoteric. 

G When that is ingested, how does that travel 
through the system? 

A Yes, it is usually ingested. 

g And how does it travel through the system? 

A It is absorbed through the gastrointestinal 
tract and is transported -- 

G Where? 

BR In the blood- 


G Where is it transported eo? 
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The target is the brain. 
THE COURT: How does it get there? Through the 
blood system? 
THE WITNESS: Through the blood. 
¢c Until it gets to the brain, does it produce any 
effects, Doctor? 
A Well, it -- 
Gc Until it gets to the brain, does it produce any 
effects, Doctor? 
A No, it doesn't. 
Q You had no evidence in your toxicology report 
that it had reached the brain; isn't that so? 
MR. GARDNER: Objection. 
} Did you have any evidence in your toxicology 
report that it had reached the brain -- 
MR. GARDNER: What he said at the time of the 
autopsy, there was no findings of it within -- 
MR. WHITE: I am asking did he find any evidence |-- 
MR. GARDNER: That's why I'm objecting to the 
question. 
THE COURT: ‘This doctor can handle it. 
MR. WHITE: Can you answer that, Doctor? 


THE COURT: Can you answer? 


THE WITWESS: If I may, could I have the 
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question re-read to me, please? 

(Whereupon, the Court Reporter read back the 
last question.) 

THE COURT: Do you have any evidence, strike out 
in toxicology report. Did you have any evidence that 
it had reached the brain? 

THE WITNESS: Yes, it had. 

Gq What do you base that conclusion on, Doctor? 

A The blood -- the sample of blood that we took, 
it is a sample and that is circulating and therefore the brain 
has been bathed in this 200 nannograms per hundred milliliter 
of LSD. 

Q Dector, when you examined the brain, you found 
no evidence of the LSD in the brain, right, sir? 

A In terms of the brain itself, no, I did not. 

G And did you examine the brain to determine 
whether the LSD had gotten to the brain, did you not, sir? 

MR. GARDNER: That ‘s objected to. 

THE WITNESS: Not to -=- 

MR. GARDNER: Counsel is making a distinction 
in his question relating back to a prior -- 

THE COURT: Between the blood vessels and the 
brain and the jury is sophisticated enough to know that 


the doctor said the brain was bathed in it. 
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G Doctor, when you say the brain was bathed in it, 
there were a number of blood vessels that go through the brain 
itself? 

A Many. 

q And material then goes from the blood vessels 
into the brain cells themselves, true? 

A Yes. 

Cc So when you talk about this material reaching 
the brain, you are talking about its reaching the brain in the 
blood vessels as distinguished between reaching the brain cells, 
true? : 

A Not quite. The fact that it has reached the 
brain, the blood has reached the brain and has been in contac 
with the brain. 

The amounts of LSD that has defused into the 
brain are of such quantities that we cannot detect it, yet it 
is there. It has produced its effect. 

You are talking about nannograms? 

That and -- 

Or less? 

Less than nannagrams. 

Less than nannagrams; now, Doctor, have you 
made any studies of LSD in the brain, have you done anything 
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A In our efforts to locate the effects of LSD in 
the brain cells or to associate the amounts of LSD in the bra 
we iiave never been able to come up with a positive figure. 


G Doctor, again, I don't think you understood my 


question; I want to know if you personally, in the course of 


your studies, have either by way of laboratory study or 
personal research -- 

THE COURT: In this case or inhis experience? 

MR. WHITE: In his experience. I want to know 

if the doctor knew anything along those lines from a 
personal study or otherwise about LSD and the effects 
on the brain. Do you understand my question? 

THE WITNESS: In terms of our work in the 

Medical Examiner's Office, we have tried to detect the 
levels of LSD within the brain tissue and have not been 
successful. 

g I'm not making myself clear, obviously. 

What I want to know, Doctor, is you never do any 
kind of study yourself other than -- I am not talking about 
pathology aspect of this. I am talking about the effect on 
the body chemistry. What it does to the brain. How it 
functions in the brain. What it does to the physiology of a 
person that has taken it, if you were an expert in that area 


A No, I am not. 
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Thank you very much. 
So, Doctor, you can tell us what your findings 
were and where you done that? 

A That is correct. 

@ Now, Doctor, in addition to those photographs, 
you had with you I think you said drawings, showing the 
entrance and exit of the bullet; is that correct, sir? 

(Witness handing document) 
And you have another copy of this at your place 
of business, sir? 

A The original is there. 

Qc The original. So if I were to offer this in 
evidence, there would still be an official record if I took 
this away? 

A Yes. 

MR. WHTE: Your Honor, I offer the Doctor's 
autopsy report and the drawings in evidence. 

It has been previously marked as Plaintiff's Exhibit 16 

for identification. 

THE CLERK: Plaintiff's Exhibit 16 received in 
evidence. 

Cc Now, Doctor, the photograph of this young man's 
face, that is Plaintiff's 19 in evidence, the face itself as 


distinguished from the head, does that show marks of injury 
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about his cheek, lips? 
A No, it does not. 


c Could you teJl us what is shown where I have my 


A These two are dried blood material from out of 
the nose and out of the mouth. 

c Of George Haber? 

A Yes. 

Gc Do you know when the blood came out of his nose 
and mouth? 

A I do not know. All I know is when the body 
arrived at the morgue those stains were there. 

g And could you tell us whether those stains came 
about from a blow delivered to the nose or not, can you, 
Doctor, do you know that? 

A No. 

Q And simply with the mouth, you would not know 
whether it came from the mouth or not? 

A It did not come from a blow to the mouth. 


Q Doctor, just one other thing: The gentleman 


seated at the table counsel is from your office? 


MR. GARDNER: That is Sgt. Stillmeyer. 
MR. WHITE: That is the defendant? 


MR. GARDNER: Yes. 
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WHITE: I don’t have anything else. 
COURT: Are you going to be some time? 
GARDNER: I figure fifteen minutes tops, Jud 
WHITE: Judge, I just realized one other 
thing. 
Q Did this gunshot, this bullet, was that the 
cause of death inthis case? 
A I didn't hear you. 
Q Is this gunshot wound, did this gunshot cause 
this man's death? 
A Yes, it did. 
MR. WHITE: I'm sorry, Judge. 
THE COURT: Doctor, would you be agreeable to 


letting this jury go to lunch and start again at 2:15? 


When an attorney tells me it's going to take fifteen 


minutes, I double it. That is a normal routine. 


There‘s no way they ever finish. 


MR. GARDNER: You can clock me. You can clock me 


If I tell your Honor I'11 take fifteen minutes-- 
THE COURT: I wouldn't want to shut you off. 
We'll take a luncheon recess, if that is all right 
with you, Doctor. 
2:15. Please do not discuss the case. 


You may step down, Doctor. 
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(Witness excused.) 


(Jury excused.) 
THE COURT: Have another matter at 2:00 o'clock. 


I will be kind of pressed. It is from two to two 


fifteen. 
(Whereupon, the Court recessed for the luncheon 


recess.) 


Aroki - cross 
MR. GARDNER: Dr. Arokaj, would von reeume 
the stand. 
(Witness resumes the stand. 
CROSS~ EXAMINA’ 


BY MR. GARDNER (Cont'd): 


Q with the Court's nermission, Dr, %roki, you 


have been doing autopsies for how lona? 


A For the medical examiner's oifice, for a perio 
of fifteen years. 

18) You have seen pecple who exnired as a result 
of a qunshot wound? 

A Many. 

Q Can you tell us what the extent of your exper- 
ience was in seeing people who had expired? 

THE COURT: Mr. Gardner, T asked Yr. Weitz 
to use the back lectern. fT think it would be helpful. 
MR, GARDNER: T will turn it this way. 
COURT: It's helpful to the last juror. 

9 . . How many people who had died as a result of 
gunshot wounds did vou have occasion to do avtopsies on or 
assist in autopsies? 

A Oh, tT would say several hundred, the exact 
number I really don't know. I haven't kent score, 80 to 


speak. 
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those hundreds of autopsies, you have seen other exanples 
of gunpowder marks or tattooing as a resuit of the gun- 
powder? 

A Yes, I have. 

Q Now, is there a relationship between the 
distance t:e muzzle of the gun would be from the person 
who had those powder burns? 

A There are many variables; one is distance; 
number two is the weapon; number three is the charge of 
the cartridge, the amount of powder in the cartridge. 
Each individual weapon has its firing characteristics and 
in order to aerify the exact range in the exact person 
you would have to testfire it. 

Q Would you have an opinion, at least as far 


as Mr. Haber was concerned, as to how far the muzzle of 


the gun was from hi left chest to give that 2-5/8 inch 


powder burn? 


A It would be in the range of six inches or 


Q Now, in addition to the powder burns that 
were on Mr. Haber‘'s left chest, that 2-5/8-inch circle 
of powder burns which you indicated would show that the 


muzzle was approximately six inches or less away from 
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that chest; you also found nowter burns on the left forearm; , 
is that correct? 

A Yes. 

fa) Would ue be indicative of the fact that 
in some manner his left forearm was in close proximity to 
that gun, that weapon that was discharged? 

A Yes, it was. 

9] Give us approximately the distance for the 
powder burns that you found on “r. Haber's left forearm; 
how far away from the muzzle of the gun, that left forearm 
would have to be? 

A Approximately un to six inches away. 

9 And, of Sore see the vowder burns were 
found on Mr. lIaber's forearm between his wrist and his elbow; 
right? | 

A Not all of that. The impression that I was 
trying to put forth -- 

MR. WEITZ: %T'll object to impressions. 
Tr courT: Yt is the oninion that he was 
trying to nut forth; fente that riqht? 't2 is 

as qualified. 

A Y he impression that I was trving to convev 
is that it was in the forearm which by definition is from 


.4e wrist to the elbow; it was not from the wrist to the 


6 Aroki - cross 


elbow, but it was in that area. 


0 Between the wrist and the elbow? 


A Right. 

fa] I must ask you, did you happen to measure how 
long his left hand wau, from the wrist to the fingers? 

A I did not. 

Q And all that powder br: on his left forearm 
was between the wrist and elbow; did you indicate anywher e 
how far away from the left wrist the powder burns started? 

A No, I did not. However, it was close to the 
wrist, in the distal one-third or middle one-third of the 
forearm. 

Q Now, the engle that the bullet transversed or 
went through Mr. Haber's body, you indicated that it was 
a left to right angle; is that right? 

A Left to right: yes. 

Q It entered from the left side not going straig 
back but on an angle towards the right? 

A The mor eproper terminology is ot Lliquely 
through the body. 

Q I'm trying to get the ISA -- to be helpful 
I would like it take it down to easier terms. When you say 
obliquely, this bullet shot,at least the path the bullet 


took, it wasn't front to back directly? 


ot onan neon uments epi 
enroute saree: earn ra 


a aaa en 


cross ag8 


Aroki - 
No, it wasn't. 
It was on an angle, going from left to right? 

a Yes, it was. 

Q And that was approximately a 60-degree angle, 
you told us? 

A Yes, it was. 

Q And also it was not an angle that went from 
the top down; decree? 

A That's correct. 

Q It was an angle going from the bottom of the 
left nipple upwards? 

A Yes, it was. 

Q The way the bullet entered Mr. Haber, however 
it was discharged, would be below his left nipple going up 
to the rear at a 10-degree angle and going from left to 
right at a 60-degree angle? 

A Yes. 

Q It didn't go off from top to bottom. It didn' 
enter from top to bottom, did it? 

A No. 

Q It entered underneath the nipple going up 10 
degrees and 60 degrees left to right? 

A That is correct. 


9 Now, in all your experience, doctor, taking 
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into account the factor of the powder burns, 2-5/8 inches, 
which would indicate the muzzle was six inches from the 
chest, the powder burns on the wrist -- 

MR. WEITZ: Obidecticn. 

9 The powder burns between the wrist and the 
elbow on the forearm, and taking into account the direction 
of the bullet, namely, ten degrees at an anale going from 
the bottom upwards and 60 deqrees going from left to right, 
in your opinion, with a reasonable deqree of medical cer- 
tainty, is that compatible with a weanon discharging in a 
struggle, making that kind of a path? 

MR. WEITZ: Objection to "struagle." 
THE COURT: T will allow it. 

A Yes, it is. Tt is compatible with a @ischarg 
during a struggle between two persons. 

Q Discharge at close ranqe? 

A At close range. 

(@) Now, doctor, I would like to spend some time 
in language that I understand concerning the LSD and con- 
cerning the marijuana. 

Now, LSD, that's a shurt term for a particular 
kind of hallucinageric drug? 

A Yes. 


Q Tell us in language, layman's lanquage, when 


9 Aroki - cross 
you say hallucinagenic drug, what is the effect of LSD in 
terms of being a hallucinagenic drug? 

A Hallucinagenic drug simply means that variety 
of drug that tends to make you go into a dream world or -- 
dream and phantasize. 

Q It would make someone under the effects of the 
drug act differently than he would act without the drug? 

A It may; yes. 

Q It would make z person who was under the in- 


fluence of that drug do things that he might not normally do 


if he was not under the effects of the drug? 


A That would be correct, yes. 

Q Now, when the toxicology examination was done, 
some blood I take it was drawn to do some studies for Mr. 
Haber; right? 

A Yes. 

Q I take it a small sample of blood was taken, 
namely, & millileter, and it was measured to see how much 
of the drug was measured in that one small sample; isn't 
that correct? 

A Yes. 

Q Of course that would then -- would you as a 
doctor be able to determine how much total ISD was in the 


entire bloodstream since the one milliliterthat was tzken was 


10 Aroki - cross 
a sample of all of the blood in his body? 

A Yes. 

Q So Mr. Weitz is talking about two hundred 
milliliters and you were talking about two hundred milli- 
liters only within -- 

THRE COURT: He is talking about two hundred 
mannogr ams. 
MR. GARDNER: I withdraw the question. 

I thank your Honor. 

MR. WEITZ: I read it from a report. I read 


it in his report. 


THE COURT: Don't interrupt on something 


like that. 


MR. WEITZ: I object to the form of the ques- 


THE COURT: The question is only as to milli- 
liters instead -f nanograms. 

Q Doctor, when you were examined by Mr. Weitz, 
your discussion was in reference to 200 nanograms; that 
was 200 nanocrams per one milliliter? 

A A hundred milliliters. 

Q Can you tell us how much there was ~~ approxi- 
mately how much of this LSD was within Mr. Haber's body, 
at least at the time the toxicology examination was done 


some time after his death? 
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A Well, that depends upon his blood volume at 
the time of his death and, of course it varies, hutin a 
man of five feet nine inches, and I don't recall his exact 
weight at this point -- 

Q I believe you told us it was 158 nounds. 

KR T he blood volume is probably around three 
to three and a half liters which is 39 to 35 times the 
amount that we are Ciscussing, the 200 nanograms. 

10] So within his whole body there would be 
approximately 35 times 200 nanograms? 

A Yes; tnat is correct. 

Q How much is that in terms of whether that's 
a slight amount, little amount, tiny amount, great amount? 

A Tt was in the order of a larger amount for 
this particular drug. 

Q And is th¥s drug, the LSD, is that a toxic 
drug, does a small amount really pack a tremendous wallop? 

MR. WEITZ: The witness said he didn't know 
about this on direct examination. 
THF COORT: I'11] allow it. He is a doctor. 

A The amount that he would have had to take to 
reach this leva) weuld »e considered a large amount in terms 
of what is normally used by the drug culture on the outside. 


Q And does that small amount substantially 


12 Aroki - cross 
less than what was in Mr. Haber -- what would be the normal 
amount, normal in the sense of what the drug culture would 
use as a normal dose? 

MR. WEITZ: Judge, I'll object to that. 


MR. GARDNER: Withdrawn. Describe what you 


MR, WEITZ: 1I'11 withdraw the objection. 
But let's hear what the doctor has to say about that. 

THE COURT: I think it's pretty vague myself. 
I don't know much about LSD. Doesn't it come in 
little sugar cubes? 

THE WITNESS: The LSD Is soaked into the sugar 
cubes by eyedropper. They do it in terms of drops 
on the sugar cube. It depends on the concentration 
of the material you are dealing with. 

THE COURT: In the eyedropper? 


THE WITNESS: Yes. 


THE COURT: If you had 100 per cent pure LSD 


and one drop in a sugar cube, that would be a healthy 
dose? 
THE WITNESS: It's a healthy dose; yes, sir. 
THE COURT: Is that what you mean by a normal 
dose taken by the drug culture? 


THE WITNESS: Yes. 


a 


THE COURT: So this is more than that? 


Aroki - cross 
THE WITNESS: Yes, it was. From what we have 
seen in the past. 
MR. WEITZ: May we know what the doctor means 
when he says “what we have seen in the past”? 

Q Tell us what you mean by "what we have seen 
in the past"? 

A In terms of other drug cases that our juris- 
diction has run into. 

Q Now, there was marijuaha of the chemical -- 
that's a derivative of marijuana found on “Mr. Haber's teeth; 
is that correct? 

A Yes, it was. 

Q Do you know, doctor, whether or not the use 
of marijuana in conjunction with the use of LSP at the same 
time, what effect that has on the LSD, whether it poten- 
tiates it or not? 

A T really don't know. 

0 As far as Mr. Haber was concerned, at least 
at the time that the toxicology report was done, he 4id 
have that amount of LSD in him and he had the marijuana, 


that was discernibJe as far as his lips and teeth were 


concerned; is that correct? 


A Yes, sir. 
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THE COURT: Does that mean, doctor, for my 


Aroki - redirect 


own edification, does that mean that he was necess- 

arily smoking marijuana or otherwise ingesting it? 
THE WITNESS: Smoking marijuana, most probably 
THE COURT: I take it you can ingest this 

in liquid as well as smoke form? 
THE WITNESS: I really don't know. I've 


never seen it or heard of it being done that way. 


THE COURT: Take his word for it not mine. 


MR. GARDNER: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. WEITZ: 

Q Doctor, before coming to court today did you 
discuss your testimony with anybody from Mr. Gardner's 
office? 

A No, I did not. 

Q When you went out to lunch and before resuming 
the stand, did you discuss your testimony with Mr. Gardner 

or anyone from his office? 

A In brief, I did speak to Mr. Gardner. 

Q Now, when you spoke to Mr. Gardner at that 
time, did you discuss with him the multiplication of the 
nanograms by milliliters; just yes or no? 


A Yes, I did. 
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Q And when you discussed this subject of LSD 


Aroki - redirect 


and the drug culture on the stand, you had previously dis- 
cussed that with mr. Gardner, too? 

A No. 

Q Doctor, when you said other drvg cases that you 
had been involved in, have you gone to court on behalf of 
the County of Nassau and testified as to the effects of LSD 
on & person who ingests it? 

A No, I have not. 

Q Have you ever gone to court and testified on 
behalf of the Police Department on the effects of marijuana 


on someone who uses it? 


A \ No, IT have not. 


Q Your work relates to people who are already 
dead; isn't that so, sir? 

A Yes, it is, 

Q Doctor, I don't mean this facetiously, your 
knowledge of the drug culture, that's not by your living in 
the drug culture? 

A I hope not. 

r¢] So that what you were telling us before, how 
LSD was taken, is that a subject that you discussed with mr. 
Gardner before you qot on the stand? 


A No, I did not. 


ar 


Q Doctor, did you ever go out and interview 


Aroki ~- redirect 


people as to what is a normal use of LSD? 

A No, I did not. 

(@) Did you ever qo out and speak to anybody and 
say, "Well, you're a user of this product, how much is a 
big dose and how much is a little dose and what is a regular 
dose"? Have you ever done that, doctor? 

A No. 

Q Have you told us before lunch and before you 
spoke to Mr. Gardner, as far as the subject of LSD is con- 
cerned, you were not an expert in that field; did you tell 
us that? 

a Yes, sir. 

Q Now, doctor, did you also discuss with mr. 
Gardner before you resumed the stand this afternoon where 
the powder burns on the flexor surface of the left forearm 


were? 


A I believe the only discussion we had was 


in reference to the amounts of LSD that would be found in 
the body as a whole. He asked ~ question, I answered it. 
Q Doctor, is your present recollection as you 
sit on the stand now, that you did not discuss with Mr. 
Gardner the location of the powder burns on this lad's 


forearm? 


Aroki - redirect 


Yes, I did. Yes, I did not discuss that with 


Q When you testified this morning as to the loca 


tion of the r-wder burns as to this man's forearm, you were 


telling this - something that you saw when you conducted 
an examination; true? 

A Yes. 

Q Now, when you came back after lunch and Mr. 
Gardner asked you these questions, you told us that you were 
now giving us your opinion about the powder burns; true, 
didn't you use these words, it was your opinion where it was? 

THE COURT: You objected to the word "im- 
pression." 

Q You used that word? 

A It seems that I did. 

THE COUXT: I used the word, he didn't. 

Q And before iunch, before you went out when I 
asked you this morning as to where those powder burns were, 
didn't you tell us it was about midway up on the foresrm? 

A Midway to the wrist. 

Q Did you say midway up to the forearm? 

A Yes, sir, and no higher. 

Q Are you saying to this jury now that you used 


the phrase and it was no higher, is t iat your testinony now, 


18 Aroki-redirect 
that you used that phrase this morning? 

A I think in my testimony this morning. 

Q Doctor, could you ~- can I have an answer 
to my question. I withdraw the question and reframe it. 

T he photographs that were taken of this body, 
you did this examination -- “ere photographs taken of the 
flexor surface of this young lad's forearm? 

A I don't recall the pictures now. There were 
many many taken, and at this particular point I really don't 
know which pictures were taker. 

GARDNER: The entire file was produced. 
WEITZ: Object to the word "entire." 
going to hand this witness the photographi 
file here. 
. WEITZ: : 

Q Will vou tell us and tell this jury <- hold 

them to yourself so we don't have a problem about anything 


being disclosed that’s not in evidence. Just look at them 


and tel? us in ali of those pictures whether you ‘.:ve a 


photograph or the flexor surface of this ycung lad's left 
arm? Did you come across such a photograph, doctor? 

A No, I did not. 

Q liow many autopsies have you done since 1972, 


doctor? 


+840 
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a 18727 

2 Since September 29, 1972, how many have you 
done, doctor-- September 30, 1972? 

A Close to a thousand. 

Q And, doctor, your report as to where this 
burn was, that is now in evidence, doctor, so I'll read it 
to you: Your report Says: 


“The upper extremities show powder burns on 


T hat is all your report says, doctor. 

MR. GARDNER: I'L object to that. 
A Yes. 
\ 
Q But, doctor, your present recollection after 


having lunch and after having a conversation with Mr. Gardner 


which did not relate to this subject -- 


the flexor surface of the forearm." -— 


a 


MR. GARDNER: I'11 object to the form of the 
question as to "Mr. Gardner." 

Q Your present recollection now after lunch is 
that you now remenber that on this individual the power 
burns went down to the wrist; is that what you are saying? 

THE COURT: That's not what he's sayi ng. 
MR. GARDNER: That‘s not what he is saying. 
THE COURT: That's not what I recall. Don't 


put words in his mouth. You called him. 


BY MR. 
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MR. WEITZ: I thought that's what he said. 


Aroki - redirect 


If that’s not what he said -- 

THE COURT: That's not my understanding; it's 
the jury's recollection that will control. 

MR. WEITZ: If that's not what he said --~ 

THE COURT: Ask him. 

MR, WEITZ: I remember what he said this 
morning. I'11 stand cn what he said this morning 
and I have no other questions of him. 

THE COURT: I have a question. 

Where were the powder burns on the left fore- 
arm as you bast recollect now? 

THE WITNESS: Best recollection as I tried to 
convey this morning, the powder burns were no higher 
than the lower two-thirds of the wrist. 

THE COURT: Of the bottom part of the hand? 

THE WITNESS: This is where the powder burns 
were (indicating). And I was trying to convey that 
to you this morning; and I was trying to convey that 
to you this afternoon. 

WEITZ: 


Q Doctor, did you say this morning that the 


powder burns were in the middle of the flexor surface? 


A Mid one-third to the distal one-third. 
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Aroki - recross 
MR. WEITZ: I have nothing else. 
RECROSS~EXAMINATION 
BY MR. GARDNER: 

Q Doctor, describe to the jury and hold up your 
left forearm what the mid one-third of the distal is. 

A This is the elbow crease; this is the wrist 
crease. 

Q Put your hand on it so the jury can see it. 

THE COURT: Indicating about midway between 
the elbow and the wrist. 

Q Now, doctor, would you he kind enough to tell 
us where you gained this knowledge that yov had about the 
drug culture even though you do autopsies -- though you do 
autopsies, doctor, I take it you have read medical literatu ? 

A Yes. 

Q You keep abreast of medicine even outside of 
your field of doing autopsies? 

A And particularly where it might affect my work 


in the long run. 


Q Tell us where you got this knowledge about 


which you testified before concerning the drug culture and 


what a usual amount it was? 
A That again is from reading and from conversa~ 


tion with others in our field and from experiences . 


Aroki - recross 

Q And, doctor, 30 I can put an end to at least 
one aspect of this: doctor, did you and I have lunch to- 
gether? 

A No. 

Q You went out and had lunch and I went out 
and had lunch? 

A I don't know where you were. 

Q You haé Lunch? 

A Déwrn.azrixrs, the concession, coffee. 

Q And the question that I asked you about before 
you took the stand, was it not, doctor, limited to that 
question, if he has 200 nanograms in 100 milliliters? 

A That was your question. 

MR. GARDNER: No further questions. 
RE-REDIRECT EXAMINATION 
BY MR. WEITZ: 

Q Doctor, give me the name of one book that 
you read on the use of LSD? 

A At this point I don't remember any of the 
litevacure, wames at this time; also, authors at this 
point. 


Q Doctor, give me the nam of one book that 


ya read on the effects of LSD in the human body? 


A 


23 Aroki - redirect 
Q Can you give me the name of any article that 


you reed concerning the effects of LSU in the human body? 


A Wo, I cannot. %. 
Q Can you give me the neme 3 anybody “nat you 
recognize as an authority who has written anything that "a 
; you read concerning the ef fectr of LSD ir. “te human body? | 
a || 


A At this point I cannet. 


MR. WEITZ: I don't have anything else, Judge. 


THE COURT: All right, doctor, you may step 


(Witness excused.) 
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FEHN , ealled as a witness, having been 
duly sworn by the Clerk of the Court, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WEITZ: 
Q Do you have among those documents a Form 350? 
MR. GARDNER: ‘If your Honor please, I 
am joing to object to this question. fTl.is 
officer was brought fFere pursuant to a subpoena. 
I think I'm entitled to know what the subpoena 
is that was served upon him and what that 
subpoena was, What that requested him to 
bring. 
I must say, if your Honor please, 
there was much to do this morning about 
Officer Fehn not being here and I think 
the procedure should be a reason for the time 
he wasn't here when Mr. Weitz say he should 
be here. 
THE COURT: Bring in the jury. 
MR. WEITZ: Can I have the documents 
which I served a subpoena on? 
Tur Cour’: You didn't serve this 


witness. 


UR. WEITZ: Can I have the documents 


Pehn -direct 
that are in the Court <-- 

THR COURT: I have no wav of knowing 
whether these documents are covered by that 
Subpoena. I an not going to introduce 
GQccuments. ring in the jury. 

MR. WEITZ: Are you going te allow 
me to try the case, Judge; won't you let me 
see the records? 

THE COURT: You're going to cry it 


your way, do it your way. 


Were you the detective assigned to investigate 

this case? 

A Yes, sir. 

Q You work for the County of Nassau? 

A Yes, sir. 

Q Are you with the Police Department of Nassau 
County? 

A Yes, sir. 


Q That batch of papers you're holding in front 


of you, are those part of the papers concerned with your 


investigation? 
A T have to look at then. 


MR. GARDNER: TI would like the record 


Pohne-direct 250 


to reflect where the batch vf records cane 
fron. 
THE COURT: The court file, We were noticed 
by Nassau County that some documents 
were delivered to us this Sunday, unknown 
to me. My law clerk discovered it this 
morning. 
Would you do me a favor, Mr. Weitz, 
and use the podium in back of the jury box 
so that the last juror doesn’t look at your 
back. 
MR. WEITZ: Sorry. 
BY MR. WEITZ: 
Q Before September 29th, 1972, were you 
assigned to the Homicide Bureau? 
A Homicide Squad, Police Department, County 
of Nassau. Yes, sir. 
Q das there a custom procedure followed py the 
Homicide Squad in investigating the killing of human beings? 
MR. GARDNER: Objection to the form 


of the question. 


THE COUPT: Sustained, 


What is a homicide, Officer? 


MR. GAIDNER: That is not an issue in 


Pehn-direct 
this case, I object. 
THE COUR’: Sustained. 


Q Was there a custom and practice followed by 


the Homicide Squad in the investigation of the death of 


individuals taking place within the County of Nassau? 

A There is not a custom, sir, there is a 
procedure. 

Q Were yo familiar with that procedure? 

A Yes, sir. 

Q Is that procedure something that is reduced 
to a written protocol? 

A Written report, yes, sir. 

Q Procedure, it's the method of proceeding -~ 
is that a written method or a customary method? 

A They’re not written, sir. 

Q Would you tell us what the procedure consisted 
of in September of 1972? 

MR. GARDNER: I'11 object, your Honor. 

How the procedure was, how the investigation 

was conducted ih general has no relevancy to 

the issue of this lawsuit. There is no claim 

that the procedures usually followed weren't 

followed. 


MR. WEITZ: I'm trying to find out if 


Pehnedirect 
We nave all the records, Judge, and XY wil) 
note when he tclls me- what the answer is. 

THE COURT: I'11 sustain the oonjection. 

Q Officer, as part of your investigation where 
a gun is involved, is 4 search made for the finge: prints? 
A Yes, sir. 
Q Is there a form in which such a search is 
reported? 
A Yes, sir. 
Q Is that known as a Form 35C7? 
It may be, sir. 
“Tas such a search made in this case? 
A I don't remember, sir. 
Q Would you look at the records and see if 
they refresh your recollection? 
MR. GARDNER: if your Honor please, 
I will have to object to that. 

THE COURT: Is there a Form 350 or 
fingerprint report in the file you have in front 
of you? 

MR. WOITZ: The implication that is 
being appropriately drawn, your Honor, those 
records are records that were delivered six 


months ago. 


exactly what I 

was qettina at, Ju 
THE COURT: " ‘ ‘ record that 

Six months ago you 


WRITZ: 1 subnpoanaed records 


SUE COURT: 
today by <= 
MR, “ELITZ: By any record from Na 


THE : The County is under 


instruction to in the records 
. 


You 


may proce*1 with the questioning of this 


If your honor please, 
I have te object to the form of the purported 
request. 

COURT: <f{ will tell the jury this 
much, ¢! work should have been done a year 
and a! ; ago by the plaintiff. He hasa't 
prepared his case arn! that is the reason 

are goiny through this vart of the case 


jo anand. 


it Gy Meare ; 
fCQaAraLlrect 


in Light of what you .vour Uonor 


Said, £ want to shov ne Court Plaint 
Exhibit 12 for exaninution whieh was used 
at the pretrial conference, which specifically 
refers to such a form being attached and 
it’s not. ‘Yihan I teil the Court there 
records asked for that were not furnished to 
me, that is the reason. Tf hani ft up to 
your jlionor, there is records in that exhibit 
that were to be attached, which weren?t 
attached. 
TE didn't do your hone- 
work. 
MR. WELT: : W2 playing a gain? 
THE COURT: You have ucbody but your- 
self to blame. Do not attempt ta put the 
blame on this Court or anybody else, 
Proceed, you want me to take apprepriate 
action with respect’ to you? 
I am waiting to see if 
Form 350 is in those onapers. 
Ls nobody's obiiaation 


On any part to show yor the case. You riark 


Pehnedirect 
anything you want as an exhibit in the 
form of I.D. 
THE CLERK: Two-page document marked 
for identification, Plaintiff's Exhibit 14. 
(So marked.) 
THE WITNESS: I do not see a Form 350, 


i see a notation in my form 262 which is a 


supplemental report which I make out, that 


indicates there should ba a P.&.0. on Form 350. 
BY MR. WEITZ: 

Q Would you tell the jury what PD... and 
Porm 350 is? 

A It*s a latent fingerprint report compiled 
by a scientific bureau with latent fingerprints. 

Q What are -= 

A Prom the scene, from the deceased for 
comparison. 

Q How about the weapon itseif? 

A Or fron a weapon, regardless where, automobild, 
weapon, anywhere it might have been. 

Q Is that fingerprint form anywhere in this 
courthouse to your knowledge? 

A I have no idea. 


MR. GARDNER: I"11 object. 
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w#E COURT: We says he has no idea, 
Z°l1l allow it. 
Q But it was done according to your record, the 
latent fingerprint report? 
A And Form 350 was compiled. 
Q And it was attached and made a copy ~—— and 
made a part of your report, wasn’t it, six? 
A Yes. 
Q Could you account for its absence? 
MR. GARDNER: Objection to the form 
of the question, absent, where? 
THE COURT: Sustained. 
Q Could you account why it's not with your 
report you have on the stand here today? 
MR. GARDNER: He mentioned your reports 
you have on the stand today, it's not what 
those documents are. 
THE COURT: This witness can 50 state. 
THE WITNESS: Form 350 is not here, sir, 
I don*t know why. 
Q Investigating a homicide, sir, is there some 
method of determining whether the persons Lands were on a 


weapon when it was fired? 


MR. GARDNER: Objection to the form of 


Yehn-direct. 
the question, 
THE COURT: Sustained. 
Q Based on your experience, sir, in a Homicide 
Squad, is there a test known to police officers to determine 
whether a part of a human being was in contact with a 
weapon wnen it was fired? 
MR. GARDNER: That's objected to, if 
your Honor please, that question is conclusory, 
it depends on a lot of variables. 
THE COURT: 1°11 allow it. Bear in 
mind, this is a attempt to elicit ar Opinion 
from this witness, which may or may not have 
some bearing on this case. 
THE WITNESS: Neutron Activation and 
a Paraffin Test, sir, either one. 


WEITZ: 


Q What is a Neutron Activation Teast, Officer? 


A It*s a swab taken off the hands of a person 
that may have discharged a firearm and the swab of those 
are sent either to the Pederal Govarnment Alcohol, Tobacco, 
or FBI for analysis. 

Q And what will they show when they're positive, 
Officer? 


A They"1l show whether the person discharged a 


a pee eis . a 
Poahnedirec 


Is a Neutron Activation Test dcne in this 
cese, Officer? 

A I don’t know; that would be done by our 
Scientific Investigation Bureau. 

Q Officer, I am going to show you Plaintiff's 
Exhibit 12 in evidence and ask you to look at it and teil 
us whether it refreshes your recollection whether such 
a test was performed in this case, on the hands of this 
decedent? 

A It does not, sir. 

Q Officer, was a Paraffin Test performed on 
the hands of this decedent? 

A I do not know, sir. 

Q Officer, did a detective Ginarie go to the 
Meadowbrook ‘iall and take fingernail scrapings from tne 
hands of the deceased? 

A No, sir. tf believe he went to the Nassau 
County Examiners Morgue. 

Q Officer, would you read that out loud to us? 

A Right to take fingernail scrapings from 
hands of the decedent. 


Q I will ash you again, Officer, did Detective 


Ginarie go and take fingernail scrapings from the hands of 
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the deceased? 
A Did a-detective? 
Q How many times have you testified in Court, 
Officer? 
A Many tines. 
Q Can you answer that with a yes or nop did 
a detective yo to the Meadowbrook Mall and take fingernail 
scrapings from the hands of the deceased? 
A I don’t know. 
Q Officer, do you <ecognize this orn? 
Yes, sir. 
Is it a Nassau County Police Dep: sent form? 
Yes, sir. 
You investigated this case, did vou, Six? 
of many, Sir. 
of many cop si *>tings? 
GARDNER: Objection. 
COURT: Sustained. 
re] of many shootings by a police officer? 
A No sir, one of many investigators on this 
case, We are not talking about the number of cases I 
investigate. 


Q Are you in charge of this case? 


A There 1s a supervisor in charge. 
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9) Wexe you the one that conducted the investiga- 
tiun and wrote the report in this case? 

A Yes, sir. 

Q And when you conducted your investigation 
and wrote your report, didn't you familiarize yourself 
with the contents of the Investigation Bureau? 

A Yes, six. 

Q Weren't you interested knowing when you made 
out your report, whether or not there was any ®vidence 
that George Haber fired the gun which caused his death; 
weren't you interested in knowing that, Officer? 

MP. GARDNER: Objection to form. 

THE COURT: I'11 allow it. 

THE WITNESS: I don't believe it ever 
came up that George Haber fired that gun, sir. 


Q And you're familiar with that gun, aren't you 
A No, sir. I am familiar with a similar gun, 


Q Dida't you examine that gun? 
AR No, sir. 
Did anybody examine that gun? 
A Yes, sir. Detective Ginarie from the Scientifi 


Inveatigation Bureau. 


but not that particular gun. 
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Q Did he examine it to exanine what kind of 
Pull was usec’ to fire it? 

A Yes, sir. 

Q DO you have a record of that exanination? 

A I believe you have a copy there, and I have 
a copy here, 

Q Rather than guess what I have, will you show 
me what you have there? 

A There are ten pages of Detective Ginarie’s 
report here, sir. 

Q Would you show me the one with specific 
reference whether he tested “ie gun for the pull required 
to fire it? 

MR. GARDNER: Object to it, your lionor, 
that wasn't the prior testimony, or was that 

the testinony. The question was whether or 

not the gun was tested. 

THE COURT: He's asking if there is 

& record here which pertains to the pull 

required to fire it. If there is one, he 

will show it to hin. 


THE WITNESS: There is no mention to 


You're looking at a report of a test that 


fF cmredir oc 
is weapon? 


Sa. , ATCO 


(Continue on naat cage.) 
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POC and fcrm 35°, recardird weapons. 

2 That paqe doesn’: 

describes the weapon, isn’t thac 
That is correct, i1ir. 
Officer, Cid you misunderstanu my cuestion? 
MO, S81iY. 

Q You were tha volic: officer in charge of this 
investigation subsequent to one s'perior, 

A Charge is the wrong vore, sir. 

2 %€£icer, did you nerform 2 parafin test on 
either Georga "Naber of Police fice Salnier? 

1 did not, no, sir. 
Was it done? 
Not to my knowledg:. 
May I have a moment, Judge? 
I have a File with scme notes. 

Q Officer, somebody is involved in a event which 
causes death of a person; you candcuct an investigation, you 
endeavor to obtain written statements from those people? 

A Yes, cir 

0 And there would be no exception to that: would 
there, sir? 

A T don't balieve so. Ho, sir. 

Q Did you obtaia a «rritten statemant from lr. 


Salmier, the then Police Sargeant? 


Fe‘inedirect 


Sergeant Salmier is a sergnant, tT am a colice 


officer. anybody above the ran’: of police officer is investi 


gated by a higher rank. 
Q Was he investigated? 
A I believe so, yes. 

Is that investigation 

I dont have it. 

MR. WEITZ: I respectfully call your attenticn 

subpoena which has been previously marked. 

THR COURT: We are doing what we can for you, 
I understand you served the subpoena yesterday. When 
was it served? 

MR. WEITZ: The day before yesterday, that is 
the reason for my anger. 

THE COURT: Re that as it mav, they’re annarent 
looking for the records that you requested that are 
not here. 

MR. WEITZ: The truth of «hat remains to be 
seen, doesn't it, Judge? 

THe COURT: Preparation is a key to any trial 
of the case. 

MR, WriITZ: I thought truth was, Judge. 

THE COURT: Preparation on your part is 


necessary. You cannot s.2ddle the court with your 


in numbe 


missing? 


is conce 


did you? 
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MR. WEITZ: I merely asked <- 

THE COURT: Yov cannot saddle the court with 
your work. I am not a partisan in this case. I am 
not permitted to do your work for you. 

° 


@: Can I look at the investigation-- 


look at those records? 


@HE COURT: You may look at it. 


You say “vortion" what is missing? 

PhoLographs, a number of photogranhs. 

flow many vere taken? 

Approximately 49, maybe 60. I don't renemnber 
rs. 


Q Officer, other than vhotographs what else is 


A Police copy of the medical examiner's autoosy. 
9 What e@lse is missing? 

A That is it as far as the homicide invostigation 
rned. 


{) Nid you participate in any other investigation; 


No sir. 


Q Are these some of the photographs that were 


taken, Exhibits 11, A, 8B, GC, De E aid Fr 


fOUu Look at that, can ft tool 


ronore 
You 
Polica copy of the madical examiner's raport, 


Ere photos and what olse iz missing? 


told us, the photeqraphs 
else missing from these papers 
gation thit yor con: 


MR. GARQUAR: If vour Honor please, before we 


SO any further rav we at least have << I respectfully 


asx this Cou £0 @ac% “Aas [ Papers with an 
T? number se sometine in che future weean identify 
Waare that is, where it cana from, 

THN COURT: Exhibit 15, cane from this court's 
file. I don't know, 1 never sav them before today; 
they were deliverad to the court last summer sometime, 
T don't aven know by waom although Nassau County 


claims to have delivers’ them, 


Sune’: of Gocuments marked For 


testified as to why this batch 


ic Miscine the volice enov of the medical examiner's 
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report, the photos and tha Form 35%. 

ASK a new question, 

Q In addition to taking statements written out 
by policemen, signed by che person from whom the stutement 
was taken, Statements were taken in a question and answer 
from from some witnesses, truce? 

A Yes sir. 

That was j‘lackavoin, Frank Fehn, Vanilla, and 

Laura Gaspar, true? 

A Yes, Six. 

MR. GARDNER: I object to the question. I 

know what the question is. 

TUL COURT: The question was were OQ and A 
statements taken from thos2 individuals and he said 
yes. 

Q Were those papers in this @ocunent; those 
Statements from those threa witnesses in that document? 

MR. GARDIER: May I please, when you say this 
document you mean docunent 15? 

MR. WEITZ: The one that the Court says was 
sent in by the Police Department. 

MR. GARDNER: Six months ago by Nassau County? 


Mk. WEITZ: I*11 tell yon those are oupers 


that Mr. Gardner sen‘: to the court, Julge, thosa are 


Fehnecdirecr 


a2E i,9ers Eros the Yass au County Police Deparimenc. 


Lotter tak docuner. in evizence incluwiing 


the back paga tirircof, 

AR. GARDIER: <I objact to it, your Wonor, 
beeans. they do not Purnort to he -- 

The Judge was under the inpression 
tratols whet it 36. 

“Re. GARDNER: If your itonor please, I don't 
want to get into a debate to try anda curry tavor or 
inpress the jury. I would like to put my remarks to 
the Judge and get a rulino. 

THD COURT: Your objection to the Bxhibit 15 
is sustained, 

THE WITNESS: May I answer your last question? 
9 Officer, cines this document contain the Q and 
& statements of the three witnessen; just yes or no? 
CARDNZR: If your Honor please <- 
Sustained. We answered yes. 
That is not what he said. 
COURT; > Sail there were three Q and A 


taken of those three witnesses, are they 
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efficer? Would you raflecc, is there anything else that 
is missing from those documents with respect to the investi- 
gation that you conducted in this case, besides tne Q and A 
_ Statements of three witnesses, the 350 Form as to the latent 
fingerprints, the 40 to 60 Photographs that were taken and 
the ME's report. Is there anything else you might now 
remember Officer? 
A In. answer to one portion of this question, 9 
and AS are not taken, or part of the investigation. They 
are taken by the District Attorney's Office for their ee 
vastigation, 
Q Let me read ~~ 
MR. GARDNER: Mr. Weitz is now attempting to 
read into evidence a document that was not in evidenc e 
MR. WEITZ: I want to impeach this witness 
with his own words, 
THE COURT: It*s your witness you're impeachin ; 
he's your witness, You put him on the witness stand. 
Is that what you are intending to do? 
MR. WEITZ: I am going to ask him if it 
refreshes his recollection, Judge. 
THE CourTs: Hand it to him and ask him if 
it refreshes his recollection. 


Do I have permission to impeach 


Mehnedirete 


. Goun’s Under the new Rules you can im 
peach your own witness. 

MR. WEITZ: (I'll attempe to inpeach hin. 
ce) Officer, did you ever say the following per- 

sons were interviewed and questions and answers, statenants 
were taken by ADA Dillon? 

MR. GARDNER: I'll object to him readiny it. 

THE COURT: Don't read, show it to him. 

Q Did you ever report to anybody that copies of 
the question and answer statement taken by Assistant District 
Attorney Millon taken ware made a part of your report six, 
did you ever do that? 

A Yes, sir. 

Q Are those. questions and answers taken in those 
papers? 

MR. GARDHER: Objection to the form of the 
question, unless he wants to say Exhibit 15 marked 
for evidence. 

Q Are they there? 

A No sir. 


Q In addition to the questionmd answer state- 


*ments from the three witnesses and Form 350 latent finger- 


prints missing, 40 to 62 photographs missing and the HE 's 
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hhsre anvthing else that 


It*s vossible, sir. 

MR. GARDNER: We would like the question being 
asked here —-- sone documents marked in composite i5 
for identification. 

THE COURT: The record is nerfectly clear cn 


that and he says it's possible. 


MR. WhHIT2: ilow if your Honor please, I have 


served a subpoena for records and they are not here. 
Can we adjcurn to therext day of our case? 
You have no other questions of 

this witness? 

Q Did you ever see a written statement taken 
of Sergeant Salmier by any of his superiors? 

A I did not. No, six. 

Q I think you told us that you never took any 
such statement, did you, sir? 

A Fron Sergeant Salmier; no sir. 

Q Xf course you spoke to Sargeant Salnmier? 

A Yes, sir. 

Q Jo you have any notes of your conversation 
and written notes taken simultaronously with your conversation 


with Sergeant Salmier? 


Fenn -diract 


> any Such notes in existence anywhere? 
Not that I know of, no sir. 
Did vou take notes when you spoke to Serqeant 
. Salmier? 
A No sir. 
Q You didn't undertake this investigation for 
the sole purposs of exonerating Sergeant Salmier, dic you? 
HR. GARDNER: Prejudicial md should be 
stricken and the jury should be instructed to dis- 
regard. 
THE COURT: The jury will disregard it. 
Q What was the purpose of your investigation? 
A The cause of death, reason of death and pre- 
sent it to the Grand Jury for their determination. 
Q Was there any reason for you to rely on your 
memory as to what Sergeant Salmier said rather than take 
notes when you spoke to him? 


A I spoke to him regarding his health when I 


saw him in the hospital. That is the only interview I took 


of Sergeant Salmier. 
Q You didn't ask him what happened? 
A No sir. 


Q How many years were you investigating homicide 
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as of ilovember 29, YOTZ9 


MR. GARDNER: Objection, 

TRE COURT: I°11 allow Ley 

THN WITNESS: Two years, nine months, 29 aavs, 

“Are you still doing that work? 

A Yes, sir, 

Q Well, officer, whether you snoke to Sergeant 
Salmier about this case or not, did you evar go to the Scene 
of the shootinq? 

A Yes, sir. 

Q Would you like the photographs that we do have 
as an assistance to your recol].lection? 

MR. GARDIESRs Are you going to put the 
questions whether he needs his recollection refrasheda 
or not? 

MR, WEITZ: Certainly, 

Q Do you have an intimate recollection what vou 
found when you got to the scene? 

A Yes, sir. 

Q You @o? 

A Yes, sir. 

Q Tell, six, where was -- dia you sce the police 
vehicle when you came to the seona? 


A When Tt arrived a= the scene; ves sir. 


-- as = > 
ec kis hat oes 


isin 


have no traunls remerbering 


iG w ght Cueto» 


tonceming -- 
received a 


. 


Nassau Co 


of September. 


4 


of Septenber, sir. 


gormunication you received 
VOU 


JASSGAT 


That is correc:. 


Amd On the norki: 
name for that roadway tha? 
S920 maybe, sir, £ 


0 There is a roadtray «3 Narlicing 


lot at the north end, true? 
e 


(Cont'd on nex= nage.) 


Fehnedire > 
Q And the colliseum .3 on a parking lot surzroundbda 
by north, east, south and west »y Parking lots, is that true? 
A Yes. 


Q Officer, which way did you come to the scene; 


by that I mean via the liampstead Turnpike or the north 


entrance or some other entrance? 

A Hempstead Turnpike. 

Q From the east or west, Officer? 

A Prom the east. 

Q So that you made a right turn to enter the 
coliseum parking lot? 

A Yes, sir. 

Q Had you already been informed that — as to 
precisely where within the parkiny lot area you were to go? 

A To the cast parking field. 

Q Would you tell us and tell the jury what you 
call the emst parking field? 

A The coliseum is a circular building that has 
concrete and floral designs which form a square, or a rectangle 
around the building. 

So, anything from the south-east to the north- 
east corner of that square or rectangular side parking area 
would be the east parking fence. 


Q Is there a distinction between the east and 


A lesignated, four nortions, nor: 


EN 


south, cast anc west, 
a 
went 


There may have been 


ile 


Mid you make anv notes to thaaisl- you 


i 


id not, siz, “Yo sir. 


Do you have the pistegrapas there 


Is this an aerial 


the parking area you 


LOCAGG Ghirt for wa on 


aN you locat> 
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Q Can you locate for us -=- all right, fine, 
Would you draw a circl: around tt? 

MR. WOITZ: With vour lfonor's permission? 

TW COURT: I*ll tall you what you do Officer, 
put in north, south, east and wast and bear in mind 
that is on a somewhat -- somewhat on an angle. 

Now, would you @iaw a circle in the general 
areayou think you went to? 

It is so marked 11A in evidence. 

Now, the cirele that you drew 


TICS COURT: Is a qeneral area whicn he 


MB. WHiTZ%: Moy I know Judge, is it in that 
circle that the vehicle was located, or is that a 
circle just indicating the east parking lot? 
A it*s a general area from recollection. 
Q Was the vehicle within the circle? 
A I believe so, 
Q And Officer, hav2 you been ¢, the coliseum 

on occasions? 
Yes sir. 


And these white strips in the parking area 


That run in a generally -- on this photojraph, 


north-south direction, those white Strips, are those painted 


lines indicating stulls for parking so to speak? 


A 

Q Approximate with an automobile? 

A Yes, air. 

Q About how wide would you say the varking is 
for each spot? 

A Ten feet. 

Q Ten feet wide? 

A Yes, sir. 

Q You could count the number of strins and 
count that area? 

A Yes sir. 

Q That is where you went to observe the car? 

A Somewhere in there. 

Q Tell me, when you saw the car what, if anything, 
you observed about that vehicle? 

A That it was a Nassau County Police Highway 
Patrol vehicle, 

Q DO you remember the number? 

A w254, 


9 Which way was it facing? 


There was some 

Did you datermin: 

iE did aot sir, no. 

Yas it done, made a part of your remrt’ 


I don‘t know sir. 


Q Will you look as th: sument you have 


front of you and the rerort of ¢ i esbhigation you ‘wis 2: 
the scene, the scientific investigation bureau. MH it 
little faster, Of: 


had = 
tee 


tiR. I read to the officar your 

lionor. It's in evidence, 12 in evidenca. 

Q "Human blood, Growp A, tyne Hii Positive. 
Reddish brown colored stains is avted on lete raar fender, 
left side of trunk, lect rear area of Departmental Vehicle 
2254. A sample of this stain removed by the SO type i." 

Now, this blood was the blood of George Saber, 

wasn't it, sir? 

A I don't know, sir. 

Q Now; the Scientific Iavestiqation Bureau 
made thease findings ane recorded: these findings, that was 
as an aid to vour investigation, wasn't it, sic? 


A Yes xix. 
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Q Because this type of information is Ssiaonifican 
to you in helping you determine what happened, isn't thet so 
six? 

A Yes. 

Q Weren't you interested to know whose blood 
that was? 

A Yes, sir. 

Q Well then, I'll ask you sir, wasn't that ia 
facc George Haber's blood? 

A It may be, I don't remember sir. 

Q You remember it pretty good except thatyou 
don*t remember -- 

MR, GARDNER: Objection, arqumentative. 


MR. WEITZ: Withdrawn, 


MR. GARDUERN: I think the proper procedure 


to ask it in the first instance, 
Q There was an area of reddish brown — 

“Re WEITS: I am reading paragraph P, 
Scientific Investigation Bureau. 

"Brown stain approximately three inches in 
diameter noted on the ground inside the outline of 


a figure drawn on cenent.” 


would be not to withdraw an improper qustion, but | 


is that the figure of where George Haber's 


This stain is located 215 feet 35 inches 
39 feet 4 inches west of the parking lot, three east. A 
sample of this stain is removed by writer and later treated 
and determined to be human blood. Same blood thet was 
found all over the car, xvight sir? 

A Yes sir. 

mR. GARDNER: Objection to all over the car. 

Q Left-side trunk, left rear area of roof of 
departmental vehicle 2254, true? 

A Yes sir. 

Q Blood that was fcund by the body was the same 
blood that was found on the automobile, true? 

A Yes sir. 

Q officer, do you have an opinion now as to 
whether the blood that was found on the automobile was Georges 
Haber's blood? 

A An opinion, yes sir. 

Q Was it George Haber's blood? 

A Yas, sir. 

Q When you arrived there Officer, 


front side door open? 


A I Aon’t remember, sir. ~ 
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Ware you there before or after tha Scientific 
Investigation Bureau; who arrived first? 

A I don’t remamber. 

Q I*ll read to you from the Scientific Burea: 
report, Plaintiff's Exhibit 12 in avidence, paragraph \ 
second page, 

"Departmental vehicle facing an easterly 
direction, right front side door open, left rear 
window shattered, examination of this window shows 
greater to be on inside window indicating force cara 
from without." 

Do you remember that, Officer, the door was open? 

A I don't remember if the door was onen, 

8) aa Aca of rear seat reveals a bullet 
nole of entry on the top of the rear seat approximately 26 
inches to the right of le#t edge of seat, approximately 3 anda 
@ half inches to rear of forward edge of seat. A bullet 
hole exit is noted on the right side of rear seat with a 
deformed point 38 special caliber lead bullet being recovered 
on upper edge, rear floor of vehicie adjacent to right rear 
door. This was removed by writer and sent to the laboratory 
for further examination." 

Officer, @o you have an opinion whether that 


bullet cane fron a 38 caliber weapon fired outside the car? 


Feha-direc: 


An opinion, yes sir. 


What is your opinion? 


A Yes, it was. 

Q O£Ficer, do you have an opinion as to 
direction that bullet came from? 

A Jo Sir. I do not. 

Q Officer, did it come through the decor 
or from above the door? 

A I don’t know sir. 

2) Officer, did you find any bullet hele 
aoor? 

I don't remember sir. That was handled by 
the SIB. 

Q In trying to determine what happened Officer, 
weren't you interested to know what the angle of the bullet 
was as it entered the automobile? 

A I was interested in what the Scientific 
Investigator could tell me. 

Q Weren't you interested to know the angle and 
the path of the bullet as it went through the window and 
into the seat, front seat? 

A That is a scientific -- 

Q Just yes or no? 


A I may have asked him <= yes. 


Pahn=-direct 


recor’ wich 
would have seen no note, 
i uisphrased che question. 
Nid you make any record of the ansver? 
Wis rcanort speals for 


notes of what he did at tha seene, 


hha seene and Let ang went to 


And that was not for the purpose of taking 
Sergeant Salmier, was it? 
OQ jection, your onor. 


COURT s Sustained. 


Q , YOu told us earlicr, didn't you, that 


didn’t go there for the purpose of getting a statement? 


MR. GARDIGR: Objection. 

THE COURT: Sustained. 

Don't do it more than oneea. 

MR. UNIT%: Renetitious? 

Sr COURes 

You had fone it once already, 

han you went to see Serqeant Satmier at the 


hospital where was the body of George iianer? 


* 
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in the very next rcooa, 
for my visit to the medical center. fT was not avare at that 
time that George Haber was deceased, that was my purpose for 
going to the hospital, 

Q Were you a member of the Homicide Squad when 
you went down on this call? 

A Yes, sir. 

“uR, WEITZ: May I have a moment, if your 

Honor please? 

Q Officer, are you familiar with something known 
as a blotter entry book? 

A T am familiar with a blotter, yes sir. 

And entries nude in a blotter. 

Q And that would tell us whether you were sent 

out to investigage a homicide, wouldn't it sir? 
HMR. GARDNER: Objection to the form. 
THE COURT: Would it give that information? 
THE WITNESS: No, sir. 

Q Would it give the information as to -- well 
Officer, is a blotter entry made when an officer is sent out 
to investigate an event, an occurrence? 

A Vell, when a request is made for a police 
officer or officers, there is an entry made there, it doesn’t 


mean there is a death because of a raquest for homicide. 
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Would that blotter entry the rurvose of the 


No sir. 
Who keeps them? 


The Police Department, County of Nassau, New 


THE COURT: Do you mean no sir, or not 


necessarily? 
THR WITNESS: Not necessarily. 


Q Officer, you were notifie £ this shooting 


at 15 minutes after midnight on September 30, 2 72? 


A I said sometime between midnight and 1:09 a.n. 


Q And Officer, Dr. Coulty of the Nassau County 
Medical Staff pronounced George Haber dead at 20 minutes 
»efore midnight of Sepgember 2, 1972. 
MR. GARDNER: Is that a statement? 


Isn*t that true, would you look at your report 


Detective Division Supplementary Report. 
believe the page number is 2 which follows page 
Did you look at it Officer? 

A Yes, sir. 


Q According to your own report officer, he 
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~° 
4 


been pronomnce daar 


and investigat2 the case. 


A Yes, Sir. 


(Cont'd on next paca.) 


Gunwdecec. 
coming hack 


Or 2254, His Laspuc 


Nassau 
Courty ice C Gehtailed for traffic control? 


Standard Nassau County Highvay Patrol 


You know that by the color, right? 


a four door car? 


tor tuo people 
back, true? 
A 
Q DEF is it equipped with an ignition? 


A 


Q the ignition on the customary side of 


the steering column, on the right-hand side as the eriver 


sits behind the wheel? 
A I believe it was, yes. 
Q xt shew you this Photograph and ask you if 


you recognize that a3 Lcing the interior? 


corract?: 


console it 


Ww, did you Loox 
Yess) 
2 
Officer Salvicr 
A 


Q ! you know that > both the left 


and right grin had come off +} ae r*s weapon? 


A I learned that 
Cc Did vou know thet 
gun was recovered from the rear 
chat 
Q ; vor know chat the right grin wes 


recovered from tte zisht seat of the. 
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¢ And do you kneo-, did you know that Officer 
Salueir gave testimony, or examination before trial at 
which he said that he struck this decedent with -- 

MR. GARDNER: I*1LlL object to the form 
of the question, 
THE COURT: Sustained. 

Q Wouid that have been any significance to you 
in determining the evants? 

i 2ction. 
stained, 
WEITZ: I*12 rephrase it. 

Q Did you ask any questions to find out how 
the gun grip, the left and right yrip happened to be in 
the automobile? 

A I was informed hy a supervisor how they were 
in the automobile. 

Q Who was the supervisor? 

Detective Sergeant Dempsey. 


Was he with the Nassau County Police Department; 


Yes. lie is @ Supervisor of the lUomicide 


your supervisor? 
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sir. 
he superior who questioned Sergeant 
Salmeir in this case? 

A One of then, 

Q Who else questioned Sergeant Salmeir? 

A I don't know. 

Q Were you ever permitted to see the report 
of this questioning? 

A No, sir. 

Q Is he presently stationed in Nassau County 
Police Headquarters? 

A Yes. 

Q Officer, who is the captain that is in charge 
of the investigation? 

A I don’t renember, sir. 

Q By the wav, Officer, I show you this photo- 
graph, Defendant's 11H in evidence. Are you shown on any 
of those pictures? 

A Yes. 

Q Would you put a little arrow next to where 
you are in that photograph? 

A ¥es, siz, 

Q Do you have a rad pencil? 


A Yes, aif. 
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“na does this -- would you please identity 
for us the other +hree men in piainelethes who 
nexec to you in that photograph? 
A Detective Sergeanc John Renaldi. 
Q fs he presently with the Nassau County 
Police Department? 
Yes, air. 
What was his function? 
He was 


stective which the Colis 


Presently retired. 
Do you know where he is? 
Seacliff or Glen Cove, Naw York. 
What was his function in the investigation? 
Duty supervisor. 
that is that, sir? 
To respond to serious crimes, iavestigator. 
What is his first name? 
Leonarda Cox, and Detective Chief Inspector 
Proctor. 
Q Is he still with Nassau County? 


Yas, sic, he is. 


Is he atiil the Chinf Inspactor? 


3 cuncetion 
Supervisor, 
S$ that ..ean? 
Supesvisor of pnolics acti ¥ ror the County 
of ‘!assau £: Mat particuiars nicht. 
Officer, do you know if the County 
Suservisor, chief rroctor, was there when yr: arrived oa 
the scene, or after? 
A + don’t know, 
Bo you know 4f£ Chier liscussed with 
Salmoair what happened? 


i don't 


Q Nid you ask Chief Proctor if he had any 


informaticn to give you? 


A 

Q are there anv other pollce p-rsonnel ina 
this photegraph that you recogniza, sir? 

A s nosgible that the 


might be Sergoaant Robert Green, 


295 
tae gentleman in vaiform and you 


fecognize hisa as Sergeant -- sveg re hav feant strs. 


A I believe it's iiobert Graun, 


Q The other civilians btwnind Me. Green? 


A {I don’t kiow who they are, I can't identify 
Q The trusk with the flasher behind those 


civilians? 

A Yes, sir. 

Q So you kn.» what that truck was, or not? 

A Departiaental Vehicle, 2449, 

What is Departmental Vehicle 2419? 

A mobile crime lab. 

what equivment is contained on such a vehicie? 
A great deal of aquirnent co be exact. 

Q Is that something you use, or part of the 
Scientific Investigation? 

A Scientific Investigation. 

Q Officer, in Plaintiff's Exhibit 1l1¢C in 
evidence, this photoyraph, there is a plaque bearing the 
letter A, Do you know what that letter stands for? 

A It's a letter siqned by our Crime Scene 
Section of S.i.%., so “hey can denote on their report what 


‘ 


letter A stands for, at is A would be assigned a particula 
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Proto savhn. G'neral scans of che dec 


Is it a way of recording photoyraohs; A, 


NO, Sir, photcycsaphs are numbered on the b 
Q Now, Officer, are you famillar with the 
cartridees or bullets -- i5 cartridge 
or just the back end? 
A he entire bullet. 
Q Are you familiar with the cartridge that 
used in a .33 special caliber load nodel? 
A I am familiar with the .3¢ caliber special. 
What is the weight of sucn a slug? 
fhe actual weight, I donatt know. 
Now, Officer, do you have any record or 
any knowledge as to what was done with the fingernail 
‘gs from the hands of the deceased? 
A it went to the S,I.3., that is all I remernber. 
New, cid you examine the body of George iiaber? 
A Yes, 
Q Did you make a report of your examination 
of the body of George liaber? 
A HO, Sins 
Q What dic you look for when you 


George Haber's body” 


i want to bring to your attention if you want 


to proceed along these Lines -- 


Q : & vwece you looking for when 3 laske3 


the body? 


if there was an entry and exit. 


note the father and sister are still in court. 
at 


Were you looking far vowder burns? 
Yes, Siz. 
9 That vould be indicative to you that somebody 


fired a weapon, true? 


Did you find any powder burns on George's 


I don't remember, sir. 
Q If you wouid have found powder burns on his 


hands, you would have nade a note of it, wouldn"+ you? 


would have been made by the 


If you, in your investigation found powder 


burns on George iluber's hands, that would hav2 been 


& report of 
“A 


Doss includ: 


cue decandant 


rer 4a 
rr ' i OUR? > 
wits asehbii ah > 


we're aoiac 


8S ctonian:, NMO«e Until 


Monday morning, 


SOrning at 


which had 


nothing to do with 


scheiule, 


treving to wer thinus going 


fo De Brompt wit 


vee 


AOwnNstalcs, 45 


You'll have to. coc. } 


ew, 
tates 


morning. 


Your 


subpoenaed, an? there are stili 


RLS Comor 


HII DWOS ad 


wat . pele mem, . 
Whieh hey 


—t¥isnc you 


Sonn airas> 

Can Give then «= hand ane 
here. I think somebody should come anid 
istentify those records if you're not fa 
with chem. 

THE WITNESS: I am faniliar with my 
reports, 

THE COURT: I£ you're not familiar 


with them, you should senda somebody in here 


familiar with them to dautify then, otherwisa 


we ars going to dcalay thi trial, and if 
ia is delayed any further, I an coing 
imposing fines on tho indivicuals that 
ool 


ajourned :o Monday, 
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(Witness resumes witness stand) 


BY MR. WEITZ: (continued) 
Q Now, Officer Fenn, when you were testifying 
yesterday -- 
THE COURT: Thursday. 
MR. WEITZ: I'm sorry, Judge; Thursday. We 
suspended, wé were waiting for some records. They 
apparently have arrived now. I'll be asking you some 


‘ 


questions relating to some part of this record, sir. 


A Yes, sir. 
MR. WEITZ: May I ask, your Honor, I'll be handi 


him certain things coming from folders. 


CROSS-EXAMINATION 


THE COURT: It might be wise to mark them for 
identification so we know what you are talking about. 
MR. WEITZ: May we have this folder marked 
witness list, marked for identification and content as 
one exhibit. 
THE CLERK: Plaintiff's 20 for identification. 
(So marked.) 
CROSS~EXAMINATION 
| BY MR. WEITZ: (continuing) 


Q Officer, I show you that folder, Plaintiff's 


Exhibit 20 for identification, is the writing in there your 


cross -Fehn 
Two pages, are sir. 

Which two pages are yours? 
(Indicating to counsel.) 


And the other pages, who are they by? 


I believe an assistant district attorney. 
ie 


MR. WEITZ: These two papers can we have marked 
THE CLERK: One sheet ten ten seventy two marked 
as Plainciff's Exhibit 20A for identification. 


One list marked for identification as Plaintiff' 


Exhibit 20B. 

(So marked.) 

MR. WEITZ: In the ‘nterest of time, can I have 
two others marked for identification and then hand them 
up? 

THE CLERK: One timetable file marked for identi 
fication as Plaintiff's Exhibit 21. 

Batch of records marked for identification as 
Plaintiff's Exhibit 22. 

(So marked.) 

WEITZ: 

Q Officer, as part of the regular course of your 
business in investigating a homicide, do you prepare a time 
table? 

MR. GARDNER: Objection as to form, your Honor. 
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| 


THE COURT: You asked him what part of his dutieg. 

MAR. GARDNER: He's concluding, if your Honor 
please, the question investigation homicide, perenne sey 
to influence the jury that a homicide was committed. 

THE COURT: The iur, is more sophisticated than 
that. I've told them .ow what Mr. Weitz says is not 
avidence. 

MR. WEITZ: I'11l withdraw the word. 

In the course cf your duties in investigation, as 
a member of the homicide bureau, when you go out on an 


investigation, do you prepare a timetable? 


A Sometimes I do, another officer does sometimes. 


Q Is it part of the regular investigation where 


somebody has died as a result of a gunshot that such a thing be 
done? 


Yes. 


Was it done in this case? 


I believe so, 


Xs that what you have in front of you as Plaintif£'s 


Exhibit 20 for identification? 
Yes. 
Did you do that or one of your associates? 
I did not do it. 


Is that part of the regular course of business to 
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make that timetable? 
A Yes. 
MR. WEITZ: I offer that in evidence. 
THE COURT: Show it to Mr. Gardner. 
(Counsel looking at Exhibit 21.) 
MR. GARDNER: No objection. 
THE CLERK: Plaintiff's Exhibit 21 received in 
evidence. 
(So marked.) 
Q Officer, before you came to this scene there wer 
other police officers that came to the scene; isn't that true? 
A Yes. 
Q Tell this Court and jury according to police 


table, who the other officers were, the other officers who cam 


to the scene and what their position was at the time that they 


ame? 

A From the timetable, 11:30 in the p.m. a patrolma 
called Police Officers O'Neill and Ryan from the Narcotics 
Bureau. At 11:40 p.m. Detective Sergeant Rinaldi and Detectiv 
Metiz. 

Who are they? 
& Third squad supervisor and third squad detective. 
Q Are they in charge of investigating crimes taking 


place in the third squad area? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY $Q 


BEST COPY AVAILABLE] 


Fehn ~ cross 


949 


A They could have been, sir. At twelve midnight, 
Detective Curran and Police Officer Buchan, Shield 205, they 
are from our scientific investigation crime scene section. 

At twenty five after midnight Detective Serssant 
Copser, Shield number 16, he may have been the duty oupervioss 

Q Who else? 

A At wenty six after midnight, Deputy Inspector 
Engle, deputy commanding officer of the Third Precinct; at 
twenty seven after midnight, Detective Fehn, myself. 

Q Who prepared that timetable? Do you recognize 
be handwriting? 


A I do not. 


Q Who else at 12:30? 

A Chief Warselli and Chief Procter; Warsell was 
Deputy Commissioner and Procter was County Supervisor for that 
night; at ten minutes to one, Detective Sergeant Dempsey, 
Shield number 191 from Homicide, he was my supervisor and 
superior officer. At 1:05 in the a.m., Chief McGinnis, command 
ing officer Highway Patrol Bureau; at 1:08 Detective Jannelli, 
firearms expert, from the Scientific Expert Bureau; at 1:09, 
assistant district attorney F. Dillon; also at 1:09, Captain 
Chamante(ph) from the Highway Patrol Bureau; at 1:15 Chief 
Curran, he's the Chief of the Detectives, Nassau County Police; 


1:15 Detective Rusch; at 1:30 Chief Grant, Chief Grant I belie 
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was chief of the district at the time; at 2:16 a.m., Police 
Officer Sommers, Shield 1240 -- I would assume to remove 
department vahicle 2254. 
Q What is the purpose in your investigation of thig 
|| timetable? 


A To show arrivals of the members of the Police 


Department at the scene of an investigation. 


Q Would it be necessary to put down everybody that | 


appeared there on this timetabie? 
A Should have been; yes. 
Q Officer, do you know that someone was left out of 
this timetable? 
MR. GARDNER: Object to the form. 


COURT: He's asking him does he know whether 


left out. 


WEITZ: He's an officer who arrived at the 
scene after other people. 

A There may have been, I don't know. 

Q Do you know, sir, before any investigation was 
done -~- do you know whether Mr. Sehlmeyer had a conversation wit) 
any member of the Police Department? 

A I can assume so. I don't know it to be factual. 

MR. WEITZ: May I have this marked for identification 


THE CLERK: One file marked for identification as |-- 
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MR. WEITZ: Let me have it back, I withdraw it. 
Officer, you told us that you did not interview 
Mr. Salmia; is that true? 
A That night; yes, sir. 
Q Now, Officer, I show you, take a look at the 
|| document with the rubber band, do you recognize what that is, | 


| sir? 


It appears to be a xerox from a Police Department 


Those are the things we talked about Thursday? 
A Yes. 
Q Tell us, these entries, they are made at the 
precinct; is that correct? 
A Yes, sir. 
Q And they recorded the time when certain calls 


are made, to and from the precinct? 


A If it comes through the precinct, it affects the 
precinct. 

Q Part of the regular course of business to do that; 
right, sir? 

A Yes. 

Q When a police officer goes out to make an arrest 
is ae required to call in to the precinct he's in? 


A Or lw physically present with the prisoner. 
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Q Rather than burden the whole record, I 1 int to 
offer just the entries for September 29th and 30th, night of 


September 29th and 30th. I think the pages are numbered. 


MR. GARDNER: The only problem that I have, ther 
are names of individuals on these receipts as persons 


having been arrested. I don't know what the dsposition 


may have been. I'm just reluctant -- 


THE COURT: He's not offering it. 


10 


MR. GARDNER: Only the timetables. 


1 THE COURT: Before you show it to the jury, can 


a you make arrangements to blot out -- 

18 MR. GARDNER: Then I have no objection. 

M MR. WEITZ: This was out of 22 for identification. 
15 


THE COURT: Mark it 22A in evidence. 
THE CLERK: Seven pages received in evidence as 
Plaintiff's Exhibit 22A. 


(So marked.) 


Q Officer, even when pu investigation you're just 


supposed to call in and let the precinct know about that? 


THE COURT: 


As to what? 


Q An officer going out to investigate a complaint, 


MR. GARDNER: Goirg out where? 


THE COURT: You must have phrased several gestions 


in your mind and came up with this. 
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MR, WEITZ: I'll rephrase it. 

A police officer in the County of Nassau on 
September 29th of 1972, he received a complaint from a 
pedestrian and he's in a position to make a radio call. | 
Before he investigates an occurrence, is he required to 
notify his superiors where he is going and for what 


purpose? 


A Not necessarily. The only time he would have to. 
is if he was going to leave his investigation, be out of service 


for a few minutes, if he could handle the situation and stay in 


his investigation, he would not have to contact anyone. 
Q In this case, are you familiar with these matters? 
A Yes. 


Q Take a look at page 288, locate for us the first 


entry and the time of entry relating to Sergeant Sehlmever m th 
night of September 29th at any time from 10:30 thereafter. 


Look at page 29 -- 


THE COURT: Wait a minute. Is there some kind : 


negligence in keeping the books and records? 
MR. WEITZ: I'm going to be as brief as I can. 
THE COURT: Have you ever had any supervision of 
police work yourself? 
MR. WEITZ: Have I supervised any police officers 


I have. I have been through all of this too. The enti 
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documents that came in. I was trying to speed it up fo 
a later point. I just want to fix the time of the firs 
call when it came in. 
THE COURT: I don't see it but go ahead. 
MR, WEITZ: I'm just trying to set the time, Judge. 
What time was that? 


Eleven twenty two in the p.m. 


Is it written as twenty three twenty two? 


Yes. 


And that was signal 14? 


Q 

A At twenty three twenty two, signal fourteen CB-~ 

Q Yell us what tne abbreviations stand for? | 

A It would be a CB operator, 91 by tie line TPI. 
Report card 2254. It might be request or repeat signal 14 at 
the Nassau Coliseum; cars 312, 314, 315 by radio. 

Q Does that mean that those police cars were 
dispatched to that area? 


A Yes. 


Q 

A An officer needs help. 

Q And you say this is by tie line. Is that some~ 
thing that was recorded in the precinct that was received from 


some other police? 


Is signal 14 an officer calling for assistance? 


A It came from some other police or communications 
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bureau and by telephone to the precinct. 
Q Now, at twenty three thirty or eight minutes 
later, is there another entry relating to this occurrence? 
A Yes, sir. 
Q What is that entry? 


A At twenty three thirty, Sergeant Green. 


Q Who is that? 
A 


A uniformed sergeant assigned to the Third 


Precinct, but it appears to be with T. 


Q What does that stand for? 

A Request detective at scene; Detective Petrone 
notified. He's a detective assigned to the Third Squad, Nassa 
County Police. 

Q Now Officer, in conjunction with tha work that 
you did preparing witnesses, lists of possible witnesses to thi 
occurrence, did there come a time when you made evaluation as 
to witnesses who would be favorable to Sergeant Sehlmeyer and 
those that would be unfavorable to Sergeant Sehlmeyer? 

MR. GARDNER: I object to the form of the question, 

I object to the form of the question. 

THE COURT: Is this the nature of some sort of 
opinion by this witness? 
MR. WEITZ. I'll put it another way. 


THE COURT: I think you might. 
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BY MR. WEITZ: 

Q At some time did you cause a search to be made 
| see if there were any criminal records against any of the 
witnesses whom you interviewed in this case? 

A Yes, sir. 

Q And you limited your search in your investigatio 


as to only those people you thought might give testimony 


detrimental to Sergeant Sehlmeyer ,didn't you? 
A No, sir. 
MR. WEITZ: May I have this marked for identifi- 
cation? 
THE CLERK: One file marked for identification 
as Government's Exhibit 23. 
(So marked.) 


Q I show you this file marked 23 for identification, 


do you recognize that file, Officer? 


A Some of it, yes, sir. 


(Continued on next page) 
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And you labeld that file witnesses against? 

Yes. 

Q And you sent a request out to those people to 
see if they had criminal records? 

A Yes, sir. 

Q They didn't have criminal records, did they? 

I don't remember. 

Take a look at the file. 

MR. GARDNER: I see no relevancy to this line 
of inquiry. It has nothing to do with what occurred 
at the Coliseum. 

MR. WEITZ: It goes to credibility of witness. 

THE COURT: The problem is you called this 
witness, and you intend to impeach him. 

MR. GARDNER: He didn't ask him what happened 
or what he observed. 

THE COURT: I must say I don't see the relevanc 
of it. I'll have to sustain the objection. 


MR. WEITZ: I'11 offer the file in evidence. 


| 
MR. GARDNER: If it's irrelevant, it's terelevapt, 


same objection. 
THE COURT: No; I'll sustain the objection. 
Q Officer, were statements taken of witnesses by 


the Assistant District Attorney Dillon who appeared at ths 


16 Fehn-cross 
scene of this accident? 

A He took questions and answers statements. 

Q Did he do that during the regular course of 
the investigation of this occurrence? 

A Of his investigation; yes, sir. 

Q And you were actually present when a number of 
these statements were taken? 

A When some of them were taken; yes, sir. 

Q And that was part of the regular business of 
the Homicide Bureau to be present when those interviews were 
conducted? 

A Yes. 

MR. WEITZ: Your Honor, I wish to offer in 
evidence the statements, 14 transcripts of statements 
taken in this case of various witnesses. 

MR. GARDNER: Notwithstanding what the sta 
reflect. If your Honor please, these are hearsay 
statements by declarants who had no duty to give 
statements. It being hearsay, I say bring the person 
in, tell the jury what they saw, heard, let them be 
cross-examined. It's an attempt -- 

MR. WEITZ: 803A, your Honor. 

MR. GARDNER: I see no exception to the hearsa 


rule to which they will come in. 


Fehn-cross 
THE COURT: He's entitled to be heard on the 
subject. 
MR. GARDNER: And might I refer your Honor to 

805 relative to hearsay statements contained within 

hearsay statements. 

THE COURT: This isn't that kind of a record. 
MR. GARDNER: If your Honor pleases, I would 

request that the Court look under 803(c). 

THE COURT: These are witness statements. 

Objection sustained. 

MR. WEITZ: May we have them marked for 
identification. 

THE COURT: Yes, you may. 

Mark it for identification. 

THE CLERK: Fourtee: statements marked as 

Plaintiff 24 for identification. 

Q Officer, the investigation by the District 
Attorney, is that a -- when somebody is killed, is that a 
regular activity of that office to make such an investigation, 
take such statements? 


A Yes. 


Q And is it part of the regular business to take 


these closer to the time to the actual event? 


THE COURT: Have you heard Johnson against Lutz? 


Fehn-cross 


MR. WEITZ: I want to make sure that I'm doing 


it correctly, Judge. 


THE COURT: All right, you better go read 
Johnson against Lutz. 
MR. GARDNER: Kelley against Wasserman case. 
I thought your Honor already -- 
THE COURT: I've ruled on it. 
MR. WEITZ: I'm offering it again under 803(c). 
THE COURT: Same ruling. 
MR. WEITZ: And of course, 24, Judge. 
THE COURT: Same ruling. 
Q Officer, did you ever recover the bullet that 
went through George Haber's body? 
A I don't believe so, sir. 
Q Officer, did you at some time take possession 
of Sergeant Sehlmeyer's weapon? 
A I did not. 
Q Did you take it and turn it over to the SIB? 
I never had that weapon in my custody. 
Did you ever see the weapon on that night? 
I Believe it was the next morning, sir. 
Where was that, the SIB office? 
Yes. 


Could you describe that weapon for us. 
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I believe it's a Colt Trooper, 4 inch barrel, 


Do you know how that gun works, officer? 
In what respect? 

How one fires it? 

Yes. 

How is it fired? 


Either single or double action. 


Q Please tell this jury what single action means. 

A Single action is taking the thumb, pulling the 
hammer back and squeezing the trigger and it will discharge. 

Q What is a double action? 

A Double action is just taking either a finger 
and squeezing the trigger and it will come back and eventually 
coming down on the bullet. 

Q In order for a weapon of this nature to be 
fired the trigger must be pulled? 

A Yes, sir. 

Q Does it have an internal safety? 

A Nassau County weapons are supposed to have an 
internal safety. 

Q And what sort of internal safety was this 
weapon supposed to have? 


A It's called the safety bar. 


Fehn~cross 

Would you say that louder. 

A safety bar. 

Tell the jury what a safety bar is. 

As long as a finger is -- 

MR. GARDNER: It's interesting, it's not mater 
to the lawsuit. There is nothing that I could see 
from the pleading about any detective weapon. 

THE COURT: He could answer. 

A If the hammer is pulled back and a finger is 


on the trigger the safety bar is lowered and it will fire. 


when I cock the hammer, pull the hammer back and I take my 


finger out from the trigger, the hammer will fall on the bar 
and not hit the primer or the bullet. 

Q I show you this photograph, officer, this one 
and that one (indicating) and ask you to look at it and tell 
me if you recognize the contents of those photographs? 

A Yes. 

Q Are those fair and accurate pictures of the 
police car 2254, certain portions thereof as they appeared 
on the night of September 30th when you came to the scene? 

A Yes, sir. 

MR. WEITZ: I offer them in evidence. 
THE COURT: How many are there? 


MR. WEITZ: Three. 
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THE COURT: Twenty five. 


THE CLERK: Three photographs marked for 


identification -- 

MR. GARDNER: No objection. 

THE COURT: Received. 

MR. WEITZ: I hand you a package. 

THE CLERK: Received in evidence as Plaintiff's 
Exhibit 25. 
Q I offer you a package as well, open it up, tell 

me if you recognize the contents. 


THE COURT: Maybe you ought to mark it 25A,B an 


THE CLERK: Three photographs marked as 

Plaintiff's 25A, B and C. 

Q Do you recognize the wntents of that package? 

A I recognize what it is, yes, sir. 

Q Are those the shell casings and one of the 
bullets, remains of one of the bullets that were fired on 
this evening? 

A I don't know, sir. 

Q Isthere a mark on the outside of that? 

B Yes, sir. 

Q Officer, you are familiar with the Nassau Coun 


Police Department file concerning this case, are you not? 


22 Fehn-cross 

A Yes, sir. 
Q And it's part of your investigation -- 

MR. GARDNER: If your Honor please -- 

MR. WEITZ: You did in fact recover and look 
at. -~ 

MR. GARDNER: If your Honor please, I don't kno 
what thepurpose of going through these little bits and 
pieces, there is no question in here that Mr. Haber 
died on that evening and it was as a result of a gun 
shot. I don't see what the significance if those were 
the bullets or if those weren't the bullets. 


THE COURT: Neither do I, but he's allowed to - 


Q Are those the books you had in your file relating 


to this event? 


A They were ir the SIB file, they may be. 


Q Officer, I want to show you 25B. That dent in 


the vehicle, do you know what that came from? 


. A No, sir; I do not. 

" Q I'm referring specifically to the left war door 
“1 | of the vehicle? 

. A Yes, sir. 

" Q Officer, does 25A show where one of the bullets 


entered of the rear seat of car 2254? 


A It shows where something had been marked, foun 
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on the rear seat. 
Q Did you look at the rear seat of this vehicle? 


A I did not examine this vehicle. It was being 


safeguarded. 


Q Did you ever look at these photographs in your 


investigation? 
sure I did. 
have no present recoliection? 
Were you ever present when Sergeant Sehlnreyer 
was introduced by anyone else, anyone concerning what happen 


on this night? 
A I may have been, sir. 
Q You have no recollection? 


A I don't recall. 


Q Officer, did you take your self statement, 


written statement from persons purporting to be witnesses to 


this occurrence? 
A Yes, sir. 
Q Do you know by looking at the witness list whoge: 
statements you took? 
A No, sir. 
THE COURT: No point in offering those statements; 


on the same ruling they are going to apply. 
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MR, WEITZ: May I make a formal offer of proof? 

THE COURT: Just mark it for identification if 

these are the ones he took. 

MR. WEITZ: I'11 offer them all including the 

ones he took. 

THE COURT: The same ruling applies as in 

Johnson against Lutz. 

Q Officer, I show you a document -- may I mark it 
for identification? 

THE CLERK: One folder marked for identificatio 

as Plaintiff's Exhibit 26. 

(So marked.) 

Q Now Officer, before you look \* it, let me ask 
you a few questions. 

As part of the regular course of business of 
the Homicide Squad, Nassau County Police Department, were 
statements taken from people concerning what they knew of 
the offenses on September 29, 19727 

A Yes, sir. 

Q And was this part of the business of the Polic 
Department, Nassau County, and particularly the Homicide 
Bureau to interview people and reduce to writing the statem 
given by such persons? 


A Yes. 


On% 


Fehn-cross 

Q Is that done in the regular course of business 
of the Homicide Bureau? 

A Yes. 

Q Are those papers reduced to writing, put in 
folders such as the type you have in front of you and labele 
with the witnesses name? 

A Somet.imes. 

Q And in fact, in this case, was that done, 
statements were reduced to writing and put into folders as 
the type you have in front of you with the witnesses name 
written on the folder? 

A I believe so. 

Q And officer, were you assisted by other police 
officers in making your investigation? 

A Yes; numerous. 

Q Is that a statement you took, officer, in the 
course of your work in investigating *his case? 

A Yes. 

Q When did you take that statemant? 

First of October. 


And you have the individuals who signed the 


Yes. 


Was that individual also questioned by the 
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A I believe it was. 
MR. WEITZ: I offer it in evidence. 
MR. GARDNER: Objection. 
THE COURT: Objection sustained. 


WEITZ: If don't have anything else of this 


COURT: I have six minutes according to th 
clock and Mr. Dawson is going to bring a whole lot of 
people in here. 

THE CLERK: One transcript marked for identifi- 

cation as Defendant's Exhibit E. 

REDIRECT EXAMINATION 
BY MR. GARDNER: 

Q I show you Defendant's Exhibit E and I ask you 
whether or not you recognize it, and if you do, please tell 
us what it is. 

A It is a typewritten transcript of a request for 
assistance transmitted from Car 2254 by an unk:.own female on 
the night of September 29, 1972. 

Q When you made reference to platter which said 
there was a receipt of a fourteen call from some other source 
can you tell us by looking at that document in front of you 


what that other source was? 


Fehn-redirect 

A I would gay it came from a radio, CB. 

Q And tell us what radio CB was as compared to 
where the blotter was. 

A CB is located at 1490 Frank! i: Avenue, Mineola; 
from there all calls are transmitted to us in sector cars to 
CB located in Mineola, and Mineola will call whatever command 
he may belong to ar:) notify his command what assistance or 
what he may require. 

Q Tell us, officer, what the radio megsage was 
that was received at police headquarters. 

WEITZ: The documents speak for themself. 
GARDNER: Offer it in evidence. 


WEIL.: I have no objection as to editoriali- 


zation. have no objection to the contents. I may | 


have an objection to the manner in which it's typed. 
I haven't seen it. There may be words printed in 
capital letters. 

THE COURT: If you have no objection. 

MR. WEITZ: I object to the editorialization. 

THE COURT: As to what is readable. I can't 


quite see, maybe I don't understand the word editorial. 


(Continued on next page) 
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MR. WEITZ: May we approach the bench? 

(Whereupon a side bar conference was held.) 

MR, WEITZ: I have no objection to this being 
read but certainly, this young girl didn't scream 
help n capital letters, that's obviously an editoriali 
zation; it's the kind of thing when I raise my voice - 

THE COURT: This is the way it was typed up, 
maybe it was put that way for emphasis. 

MR. WEITZ: It certainly was. I don't think 
the man who was ‘typing this up had a right to do that; 
nobody said was simultaneous with the event. 

THE COURT: Was it? 

MR. GARDNER: Sure. 

MR. WEITZ: He doesn't know, he wasn't there. 

THE COURT: I comes with official records, we 
could go back. 

MR. GARDNER: We could go back with the offici 
records. 

THE COURT: He has no objection if it's retype 
er in lower case letters. 

MR. WEITZ: I'11 read it then, your Honor. 

THE COURT: It will go in and you fellows work 
it out. 

THM CLERK: Defendant's Exhibit E was received 


~ evidence. 
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(Whereupon side bar conference was concluded. ) 


REDIRECT EXAMINATION 


BY MR. 


GARDNER: (cornt'd.) 


Q Read what the transcript was, with no emphasis, 


just read the language. 


THE WITNESS: Transcript request for assistance 
transcript transmitted from car 2254 by unknown female 
voice, September 29, 1972, at approximately 2320 hours 
320, 320 to headquarters, description of a vehicle on 
lest transmission, dispatcher of vehicle is the ‘63 
Chevvie, 320, okay. Female voice -- signal 14 at 
Coliseum, please assist the policeman, person assist 


car 2254 -- (unreadable) -- (another sentence unreadable 


female voice -- unreadable -- would you please help, 
help, help. 

MR. GARDNER: The number of that police vehicle 
was that the police vehicle that was assigned to 
Sergeant Sehlmeyer and the police vehicle that you saw 
at the Coliseum? 


A 2254. 


REDIRECT EXAMINATION 


BY MR. 


GARDNER: (cont'd). 


Q Where it says in there unreadable, tell 


what that means? 


assist car 2254, dispatcher 2254, this is headquarters 
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Apparently they were urable to read. 

It means unable to hear, illegible. 

By the way, the photographs and other material 
that was handed to you by Mr. Weitz from these folders, do 
you know where these folders came from? 

A Either the County Attorney's office or Police 
Headquarters in Mineola. 

9 They were delivered to you today? 

A Yes. 

Q siven to Mr. Weitz? 

A Yes. 

Q One last question. As far as the safety of th 
weapon was concerned, that safety has to do if the gun is 
cocked back and a finger is taken off the trigger and it's 
put back in the holster, it doesn't fire. As far as anybody'|s 
finger is on that trigger it can go off by depressing the 
finger? 

A Yes. 

MR. GARDNER: No further questions. 

RECROSS EXAMINATION 
BY MR, WEITZ: 

Q You are saying a finger must be on the trigger 

for that weapon to fire; true? 


A Yes. 
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Q Because you could actually pull a hammer back 
and let that go and that safety,stel safety bar would come 
back up into place. 

MR. GARDNER: Objection, it's argumentative. 
MR. WEITZ: I have nothing else of this witness 
I'll withdraw it. 


(Court stood in recess for the day.) 
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MORNING SESSION 
(May 4, 1976) 
(The following takes place out of the presence 


of the jury.) 


MR. WEITZ: Your Honor, may I interrupt? 


THE COURT: Yes. 

MR. WEITZ: If your Honor pleases, I have re- 
viewed the pleadings in this case and I have re- 
viewed some of the documents thai have been pro- 
duced as well as recalling to my own sind the 
Examination Before Trial of the defendant Sehlmeyer, 
and with respect to what is labeled the third 
cause of action or the third claim in this case, 
which essentially sounds in vicious protensities, 

I would respectfully apply to this Court for per- 
mission to withdraw the claim, 

THE COURT: I am just waiting to find out 
what Mr. Gardner has to say. 

MR. WEITZ: When I say to withdraw the claia, 
I mean to discontinue it on the merits. 

MR. GARDNER: Your Honor, I have no objec- 
tion, your Honor. 

THE COURT: Then the third claim is out. 

I was just starting to dictate the appropriate 


charge on that claim, so your application is very 
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timely. I had just gotten out the papers and began 
to dictate it. That seems to be the easiest one 
to start with. 

(The jury enters the courtroom and the follow- 
ing takes place in open court and in the presence 
of the jury:) 

THE COURT: Good morning, ladies and gentie- 
men. I think we are ready to go. 

MR. WEITZ: Mr. Sehlmeyer, would you take the 
stand, please, 

ROBERT SEHLMEYER, was duly sworn 
and testified as follows: 
DIRECT EXAMINATION 
BY MR, WEITZ: 
Q Mr. Sehlmeyer, did somebody tell you to put 
the badge on when you took the stand? 
A That is part of the regulations of the Police De- 
partment, sir. 

MR, WEITZ: If your Honor please, he is being 
sued here as a defendant. 

THE COURT: That is one of the regulations 
of the Police Department, as I understand, is that 
the police officers wear their badges when they 


take the stand. 
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MR. WEITZ: Is it necessary? 
THE COURT: I will certainly not tell the 
Nassau County Police Department that their regu- 
lations are invalid. 
MR. WEITZ: Pardon, sir? 
THE COURT: I will not declare their regula- 
tion invalid. 
MR. WEITZ: I didn't ask you to do that, sir. 
THE COURT: If Nassau County sees fit that 
their police officers put on their badge when they 
take the stand, ({ think it's a reasonable require- 
ment until somebody shows me law in the contrary. 
MR. WEITZ: I might discuss it with the Court 
later at side bar. I will now proceed with the 
witness. 
( Mr. Sehlmeyer, you are presently employed by 
the County of Nassau? 
A Yes, sir, I am. 
9 And back on Septeaber 29th, 1972, were you 
a police officer with the Nassau County Police Depart~- 
nent? 
A Yes, sir, I was. 
Q And how tall were you and how such did you 


weight at that tine? 
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I was six foot three inches and I weighed 180 pounds, 


oO About eleven o'clock on that evening were you 
in the Nassau County Coliseum parking lot? 
A Yes, sir, I was, 
THE COURT: How old were you on this date in 
question? 
THE WITNESS: Sir? 
THE COURT: How old were you on September 29th, 
1972? 
THE WITNESS: Forty-two years old, sir. 
THE COURT: Go ahead. 
C And were you assigned to Car Number 2254? 
For the first time, sir, yes. 
e And at about eleven o'clock on that night, 
were you parked in the parking lot somewheres? 
A Yes, sir, I was. 
G And would you tell us, Mr. Sehlmeyer, where 
in the parking lot you were parked? 
A I was not parked, I was stopped in the parking 
field approximately northeast of the Coliseum itself. 
9 Northeast of the Coliseum? 
Yes, sir. 


Cc Northeast, you say. Facing in what direction? 
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Facing in a generally easterly direction, eir. 
¢ And when you say northeast -- pardon ae. 
Was the Coliseum then to the south of your 
automobile? 
A Southwest, sir. 

C Sir? 

Southwest. 

Q So that it would be to the right-hand side 
of your automobile and behind it as you were stopped -- 
A Yes. 

C -- in the park. 

Now, the Coliseum itself, the structure, 
sits upon a rectangular area, paved area, correct? 
A Generally rectangular, yes. 

9 And it is set off from the parking lot by 
that paved area that surrounds it, correct, sir? 
A I don't understand the question. 

Q Well, if you don't understand ay question, I 
will show you a photograph. 

Well, the Coliseum itself is surrounded by 
a concrete apron. Is that so? 
A Yes, sir. it is. 
C And around the apron on all four sides of 


that square apron you have the parking fields? 


Sehlmeyer-VDirect 

That is correct, 

G Now, with respect to the apron that surrounds 
the Colliseum, the concrete apron, was that also south- 
west of your vehicle as you were parked? 

A Part of that was southwest of the Coliseum. It's 
surrounded on all four sides, sir, on all sides, sir. 

é And that was also to the southwest of your 
car? That's what I am trying to find out, sir. 

A Part of it was, sir. Yes, it was southwest, yes. 

All right. 

Now, is there a designation to the area by 
number or aisle or in any other way to the place you 
were stopped? 

MR. GARDNER: I will object, if your Honor 
please. We have really no frame of reference to 
establish what we were talking about, when he was 
stopped, 

MR, WEITZ: We have a time around eleven 
o'clock, Mr. Garnder. 

MR, GARDNER: But in terms of what we are 


making reference to -- 


THE COURT: They seem to be getting along all 


right. I will allow it. 


Q Is there? 
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Yes, there is, 

Q And what is that area called? 

I do not h..oW, wir, 

n While you: .@ in that area at eleven o'clock, 
were you alone at that moment while your car was stopped 
facing easterly? 

A I was in my car alone, yes. 

And were there other people in the area walk- 
ing to and from various places? 
A Yes, sir, there were, 

f And were they both men and women, young wen -- 
men and women? 

A I saw both male and female, yes. 

3, And of a variety cf ages? 

A I didn't take particular notice to their a,?s, sir, 
but I assumed they were al] not the same age. 


¢ And of a variety of mode of dress? 


A Again, I would say it's safe to say they were not 


identically dressed, yes. 


C 


I am sorry, I can't hear you, Mr. Sehlmeyer. 
A It is fair to say they were not identically dressed, 
There was a difference. 

( Did you see people dressed in .ungarees and 


T-shirts? 
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A Not tnat I recal. ta particular at that particular 
time, sir. 

Did you see people dressed in jackets and 
sweaters? 

A I made no particular observaticn as to how the 
people were dressed. 

.) Your job on that night, you were assigned 
to the Highway Patrol Bureau, corract, sir? 

A That is correct. 

And your job that night was “9s provide a de- 
tail of men who were assigned to the Coliseum to con- 
trol traffic, correct? 

A That was one cf my duties, correct, 

a: And while you vere stopped at about eleven 
o'clock, did you encovnter two persons who spoke with 
you? Just yes or no -=+ withdrawn, 

From time to time while you were there, did 
you speak to different people in the area? 

A Yes, sir, I did. 

© Did you speak with any of the private security 

guards at the Coliseum? 


A Not at that particular time, sir, no. 


2 Ail right. 


At that particular tiae did you encounter 
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two young ladies? 
A At approximately eleven o'clock or shortly there- 
after, yes. 

€ Now, did you speak to one of them or both of 
them? 

A I spoke to both of then, sir. 

a Can you describe the. tho young ladies that 
you spoke to? 

A The only description I could give you is that they 
appeared to be in their mid or late teens. They vere 
what I would term normaliy dressed. 

® Well, what does that mean? 

A Well, the clothes, I would assume a teen-age girl 
would be wearing. There was nothing distinctive to me. 
The looked like -- they were neatly dressed. 

e Did they in your conversation with them, did 
they tell you of an incident involving a man in the 
ind area? 

A Yer, sir, they did. 

ra) Ard did they indicate to you ane in the 

parking area that incident took place? 
4 The exact loecaticna, no. 
fy Did they indicate to you an approximate lo- 


cation where that incident took place? 
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sir, they did not. 
I'm sorry? 
sir, they did not. 
Did they indicate to you the time where that 
incident was alleged to take place? 
A They used the word that this man had just -- 

( Just yes or no? Did they tell you? 

The exact time, no, sir. 

Q Did they tell you in relation to the time 
they spoke to you approximately how much earlier some 
incident had taken place? 

A No, sir; not in specific terms. 

ce And were you in your car when you had this 
conversation? 

A Yes, sir, I was, 

0 Okay. 

Did you -- was your car equipped with a radio? 

Yes, sir, it was. 

c And in your vehicle, this radio, with whom 
could you communicate by use of this radio? 

A I could communicate with headquarters, to the 
Communications Bureau. 
£ Were you able to communicate with the men in 


your detail, the thirteen men assigned -- withdraw), 


a 
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Were there approximately thirteen or fourteen 
men under you? 
A At the Coliseum detail, yes. 
€, Were you able to communicate with them through 
the use of this car radio? 
Not with them, no, sir. 
c Was there some direct method you could com- 
municate with them? 
A I could communicate with the Communications Bureau 
in Mineola who could in turn then communicate with these 
men. 
And how would they communicate with the men? 
A Some of the men were assigned to radio motor patrol 
cars, which are also equipped with radio. 
Now, is there any other way you could communi- 
cate with these men who were assigned to this field? 
A Not directiy, sir, no. 
Q Weren't these men equipped with some kind of 
walkie-talkie radios? 
A Not to my recollection, no, they were not. 
G Incidentally, before testifying here today, 


gir, Mr. Sehlmeyer, before testifying today did you 


read anything to refresh your recollection? 


A Concerning what matter, sir? 
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Concerning this matter, Mr. Sehlmeyer. 
A Oh, I did read this morning, but nothing pertaina- 
ing to this court action, sir. 
a Before testifying here today ~-- by that, I 
mean at any time before getting on the stand, whether 
it was today, yesterday. the day before, a week before -- 
did you read anything to refresh your recollection of 
the events of Septembex: 275th, 1972? 
A Yes, sir, I did, 


e All right. 


Would you te"l us what you read? 


I read my statement of Examination Before Trial. 
9 You read nothing else? 
Not that I can rveall right now, sir. 

MR, GARDNER: If your Honor pleases, so that 
the jury.ie clear -- 

MR. WEITZ: If your Honor please, I object 
to counsel making a statement. The witness has 
answered the seein. 

MR, GARDWER: If your Honor please -- 

MR, WEITZ: This is the -- 

TRE COURT: I will maxe a statexent to the 
jury. 


A portion -- a good portion of che Examination 
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| Before Trial of Mr. Sehlmeyer was read to you last 
week, That's what he is referring to. 

MR. GARDNER: If your Honor please, i ‘ould 
respectfully request your Honor to at least advise 
the jury what an Examination Before Trial ‘+: 69 
that -- 

THE COURT: f have just advised then. 

A good portion of the Examination Before Triat, 
which is part of the discovery proceedings in any 
civil case to which both sides ars entitled to, 
was read to you last week. 

Go ahead, Mr. Weitz, 

Officer, didn't you this morning read the 

Homicide Bureau file in connection with this case? 
A No, sir, I did not. 

oO When you were sitting at the counsel] table 
with your lawyers this morning, didn’t you discuss the 
Homicide Bureau file with them, with all ths papers in 
there? 

A No, sir, I did not. 

Cc Did you see them reading the Homicide Bureau 

papers? 


MR. GARDNER: I will object. if your Honor 
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Did you see that, sir? 

MR. GARDNER: I will object. He got his 
answer. And the fact of G% matter, we weren't 
reading any Homicide Bureau file. If he wants 
to testify, let Mr. Weitz take the stand. 

THE COURT: This is not the purpose of this 
kind of emnenen tien. You are not here to put hina 
on here. Just cross-examine him. If you want 
some information from him on your direct case, 


you do that. 


MR, WEITZ: I can impeach hia, Judge. 


THE COURT: You may impeach him, but there 

4s no cause to impeach him at the moment. 

¢ Officer, is it your testimony then that the 

thing you read before taking the stand to refresh 

recollection is your deposition? 

That's all I can recall, yes, sir. 

a Well, when did you read that deposition? 

When have I -- I have read it more than once, sir. 

OQ When was the last time you read it, sir? 

I believe last Thursday or Friday. 

Q Now, Officer, these two young ladies that you 
previously told us about, did they identify this male 


individual to you in any way? 
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They -- 
0 Just yes or no, Did they? 
Yes. 
a Officer, how many times do you say you read 
your deposition before testifying? 
A Any number of times. I don't know exactly, sir. 


n Orficer, remember that was given on January 


23rd of 1975. You went to your lawyer's office at 


415 Midison one and you were questioned water oath 
at that time, sir. Do you recall that? 
A I recall going to tne attorney's office ard I do 
recall giving a statement. But I am not certain as to 
the exact date it was. 
ff Well, sir, at that time didn't you testify 
that these young ladies did not identify this man here 
in any way? ‘ 
MR, GARDNER: I will object to the form of 
the question. 
MR, WEITZ: I will withdraw the question. 
C Sir, Y will ask you, in any way <- I will 
ask you, sir, did you give this answer to this question, 
Page 51, line 12. 
“QUESTION: Incidentally, at the time of that 


conversation with the two girls prior to your asking 
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where the man was, did they identify the man in any way? 


“ANSWER: No, sir." 

Did you give that answer to that question, sir? 
If I did, I do not recall, sir. 

Q Do you deny that you gave it? 
I don't recall that, sir. 

MR. GARDNER: This has been read, There is 
no question that that question and that unswer 
among others were giv'n. We can read this or re- 
read it back to the jury. 

MR, WEITZ: If you're conceding it, Mr. Gardner, 
I will accept your concession, 

MR. GARDNER: Why don't you read line 18, 

MR, WEITZ: We will get to everything. 

Q Did you take the name or names of these two 
young ladies? 
A No, sir, I did not. 

Q. Did you ever learn their names? 
A I believe it was told to me, but I don't recall 
what it was. 

Q Were you in your car when you were told where 
gsord incidenrs had taken place? Were you actually ita 
your automobile? 


A Yes, Y was. 
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‘nd were you in the driver's seat? 
I was, 
Was this a four door car? 
sir. 
And where were these women standing when they 
spoke to you? 
A In the parking field roadway or island, if you 
would like to call it that, that the cars travel to 
. *t to theiv parking spaces. 
& Next to the driver‘’s side or on the opposite 
side? 
A Next to the driver's side, 
Q Were they standing out the front door where 
you were seated? 
A At the front door where I was seated, sir. 
Q And were they facing you as they spoke to you? 
At times, yes. 


Q Now, after you had this conversation with 


these two young ladies, would you tell us, ¢4d you pro- 


ceed some place? 

A Yes, sir, I did. 
And did the ladies proceed with you? 
did not proceed with me, no, sir, 


A 11 right e 
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Before you left to go somewhere, did you make 
any radio call to your Communications Bureau to inform 
thea that any crime had been committed? 
MR. GARDNER: I object to the form of the 
queetion, if your Honor please. 
THE COURT: I will allow it. 
No, sir, I did not. 
Q Did you have anything on the back seat of 


your car before you left from where you had the con- 


vergation? Was there anything on the back seat? 


A I do not know, sir, 

Q Did you ask these two young girls to get into 
the car with you? 

s No, sir, I did not. 

Q The place where you had this conversation 
with the two girls, was that in an aisle of some sort? 
A Yes, sir, it was, 

Q And about how wide was that aisle? 

A I would only have to estimate. I would say approxi- 
mately fifteen, maybe a little more feet in width. 

Q Was itt wide enough for two cars to proceed 
in the sace or opposite directions? : 


A Yes, sir, it was. 


Q And, Mr. Sehlmeyer, when you drove away from 
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these two girls, at that time, at any time prior to that 


moment when vou drove away, had you had any training by 
the Department in your power and authority to make an 
arrest? 
A Yes, sir, I have. 
Q All right. 

Yere you familiar with the provisions of, I 
think it’s tule 17 -~ Article 17 of the Rules and Regu- 
lations of the Nassau County Police Department? 


A I am not aware of specifically what Rule 17 is, 


All right. 
I show you Plaintiff's Exhibit 8 in Evidence 
and ask you to take a look at it. 
“(Handed to the witness.) 
fa) (Continued) Do you recognize it, sir? 


Jt appears to be a copy of Rules and Regulations, 


Q Were you familiar with that regulation? 

Yes, sir, I believe I was. 

-Q And now when you departed from the place where 
you had that conversation, did you have a warrant for 
the arrest of any individual? 


A No, sir, I did not. 
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Q Aud you did not witness yourself any occur- 
reuce involving two young women, did you, sir? 

No, sir, I did not, 

Q ud as part of your training as a police of- 
ficer, did you become familiar with the sections of the 
Penal Lay concerning your power to make arrests? 

A Yes, sir. 

G sud when you drove off to the place where you 
eventually encou-‘ored someone, did you have your flasher 
on? 

A My flasher, sir? 

Q Yes. 

What do you mean by my flasher? 

9 Is your car equipped with a flasher? 

All cars of that year are equipped with a flasher, 


Q 1 am talking to the red -- 


A No, sir, I did not, Now that you explained what 


you meant, I understand. 
Q Sir, I -- 
MR, GARDNER: I object, your Honor; argumen- 
tative. 
Q Sir, did your car have a flasher? 
THE COURT: He means the rotating be2m on top 


of the car. 
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M2, WEITZ: Judge, I don’t know if it rotated 
or was stationary or what. 

tT will rephrase it. 
oO Waa your car equipped with lights on the top 
ne vehicle? 
Yes, sir, they are; of that particular car it is. 

THE COT?T: I* you wouldn't take such a prog- 
nathous attitude and ask the questions nicely, you 
might cet some nice answers. 

MR, WEITZ: Yf your Honor please, once again 
Y have to exception for the eecord the way -- 

THE COURT: It is. If you're going to put 
this witness in a position where he is looking 
for something in your question, you're never going 
to get any answers from him, 


MR. WEITZ: He used the term flasher in his 


THE COURT: He may not understand it the way 
you put it to hin, 
Q Officer, is a flasher a standard item on 


police vehicles? 


A In my estimation, sir, a flasher is standard equip- 


ment on all vehicles on the road, sir. 


THE COURT: That includes your car? 


Sehlmeyer-Direct 
THE WITNESS: That's right. 
iQ sis, did your car -- sir, at some time in 
this case didn't you ask somebody to put the flasher 
on in your car? 
A I asked someone to put on a flashing red light, 
yes, 1 did. 
G A111 right. 
iftes you drove off after your conversation 
with these two young women, did you have your flasher 
on? 
No, sir, I did not. If you're referring to -- 
MR, WEITZ: If your Honor please, it‘a asking 
for a yes or no, 
THE COURT: He says if you're referring to 
the lights on top of the car, the answer is no. 
i am not quite sure what you mean Ly flasher, 


Q Officer, I am referring to the flasher on the 


top of your car. Wae it on when you drove off? 


A No, sir, it was not, 
Q And when you drove off, would you tell this 
Court and jury -- withdrawn. 
Nhen you drove off you drove off at a speed 
approximating that of somebody traveling on foot. Isn't 


that so? 
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A No, air. I was traveling faster than someone on 
foot. 

Q Much faster? 


MR. GARDNER: I will object, your Honor, This 


is not an automobile accident case. I! see no rele- 


vancy to this. 

THE COURT: Mr. Gardner, it's all right. 

Q In relation to somebody traveling on foot, 
would you say you drove off twice as fast? Just a little 
bit faster or much faster? 

A I would say after I drove off my speed varied. I 
did not maintain a constant speed. I have a problex 
of negotiating turns. I was looking for a person or 
persons. I had to slow down at the corners. I had to 
take into acccuwnt the traffic. There is no set speed 
chat I traveled, 

Q Sir, didn't you drive off slowly? 

What do you mean by slowly, sir? 

Q Blowly enough for somebody to accompany you 
on foot. Didn't you do that? 

A No, sir, I did not, 

Q Pag. 52, line 16 of your ixamination Before 

Trial, gir. 


Sir, did you give the foi‘iwing answer to the 
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following question -- I'm sorry, page 52, line eo 
"QUESTION: And then what did you do? 4) 

“ANSWER: I then told the girls to follow me. 

_ "QUESTION: - And by that did you mean on foot 


or by car? 


“ANSWER: I meant on foot because that's the 
way they were, sir." 
Did you give those answers to those questions? 
A Yes, sir, I did, 
Q I will ask you again, sir, didn't you drive 
off slowly so that these two young women that you say 


you had the conversation with could follow you on foot? 


MR, GARDNER: I will object, your Honor. It’s ae 


not inconsistent with what he said. 


MR. WEITZ: It's for the jury to decide, Judge. 
THE COURT: No, no, no. There is nothiig in- 


But you can 


consistent with what he said thus far. 
ask him that question. But the question and an- 
swers you read are not inconsistent with his tes- 


timony. 


Q Now that I have refreshed your recollection, -- 


THE COURT: Don't put it that way. Leave it 
4n the form you had it, the way you had it. 


Q Would you answer the question, s#i1'. 
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A Would you repeat the question, sir. I don't recall 
the exact? wording of the question, 
THE COURT: Read it back. 
(The Court Reporter reads back the requested 
portion, ) 
The answer is no, sir. 
Q Did you ask them to follow you on foot? 
I asked them to follow me, sir. 
Q Did you ask them to get into your car? 
No, sir, X did not, 
Q Were they in a car of their own when they 
spoke to you? Did they get out of a car? 
A No, sir, they did not. 
Q Now, how many corners did you pass where you 
say en had to slow down to look for traffic? 
A About five, sir. 
Q And these corners were what, aisles? 
A Aisles, sir, yes. There were not five aisles, but 
you asked the number of corners, sir. 
THE COURT: There were two aisles and ther. 
one in which you turned? 
THE WITNESS: Right, sir, 
Q You were in ean aisle facing cast. 


correct, sir? 
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At this point, sir -- 

Q When you had the conversation with these two 
young women -- 
A Yes, sir. 

Q -- you were facing east? 
A No, str. At that point I wa» facins est, sir, 
I'm sorry. 

Q Did you tell us earlier tod*y you were facing 
east? 
A I said at approximacely eleven o'clock I had stopped 
in the parking field facing east, After that stop I 
continued on and it was at a later time that I left the 
girls. 

Q Didn't you tell us earlier today when you 
were stopped facing east you had a conversation with 
two young women? Didn't you toll us that? 
A I don’t believe I did, sir. 

Q All right, Officer. 

You say your car was facing west? 


Yes, sir. 


Q And you proceeded westeriy, however? 


To the end of the aisle, sir. 
Q How far was that, gir? 


I do not know the distance, sir. 
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Q How i.ong was the aisls that you ware in? 

I would say better than a thousand feet. 

Q And how far from the westerly end of the aisl-c 
were you when you put your car in motion to proceed west? 
A I don't recall, sir. 

Q As you proceeded westerly to the end of the 
aisle. did you iov’ *o see where these two young women 
were that vou had this conversation with? 

A As proceeded westerly, sir? 

Q Yes, 

No, sir, I. didn't. 

Q When you proceeded to the ehslanss end of 
this aisle, where were you in relation to ths concrete 
apron on which the Coliseum is located? 

A I was east of it, sir. 

Q How far east of it? 

Again, I don’t know the exact distance. 

Q Well, sir, coula a tell us the approximate 
distance? 

A I would approximate it at maybe one hundred feet. 

Q hed would that be straight ahead of you, to 
the ieft of you, to the right of you or whet? 

Well, both to the right and to the left and it 


would be Girectly ahead of ne, extending in both direc- 
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tions, sir, to the right and to the ieft. 

Q Were you then midway between the north end 
of the apron and the south end of the apron approxi- 
nately? 

A No, I don't believe 1 was midway, sir. 

Q Well, as you face the apron and you came to 
the end of the aisle, would you tell us approximately 
how much of the apron was north of your car and how 
much of the apron was south of your car? 

A I would say the majority of it was south of the 
car, sir. 

Q The majority of the apron was south? 

South of the car, sir. 

Q And about how big was the apron? 

A I’m sorry, north of the car. The majority of the 
apron would be north of the car, not south. 

Q About how big is the apron? 

A Again, sir, I have never measured it. I on't 
know. 

Q Officer, were you ever assigned to tse Nassau 
County Coliseum on traffic patrol before this night? 
A Yes, wir, I was, 


Q ° Were you ever assigned to the Nassau County 


Coliseum on traffic patrol subsequent to this night? 
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No, sir, I never have. 

Q Have you ever been to the Nassau Coliseum 
in addition to being assigned there as a patrolman, as 
a police officer? 

A Prior to or subsequent to this? 

Q Either prior or subsequent. 

Yes, sir, I have. 

Q On many occasions have you been, both in the 
course of your work as a police officer as well as a 
private individual, have you been to the Nassau County 
Coliseum? 

MR. GARDNER: If your Honor please, I object 
to this line of inquiry. It serves realiy no 
probative value. If he wants to ask him approxi- 
sate or best estimate, the officer never indicated 
he ever measured it. If he wants to know how many 
cars approxisately there were there -- 

MR. WEITZ: I would like to get an approxiasa- 
tion, Judge. 

THE COURT: I will allow it. 

Q eYou have been there on a number of occasions, 
haven't you? 

A To the Coliseum complex itself? 


Q Yes. 
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4 Yes, I have been to the complex on more than ee 
occasion, sir. 

Q As part of your police work when you make out 
reports, frequently you are required to put down your 
estimate of distances. Isn't that so, sir? 

A Yee, sir, frequentiy I aa. 

Q So would you be good enough, Officer, to give 
this jury your best ostinate as to the anount of the 
feet, the amount in feet of the apron that was to the 
north or to the right of your vehicle as you came to 
the edge of the aisle as you drove westerly toward the 
Colliseus on this night? 

A My best estimate for this distance would be in 
excess of 800 feet. 

Q And to the left of your vehicle, give us the 
best estimate of the distance to the left of the vehicle 
that that apron consumed. 


A I would esiiwate 200 feet. 


Q Now, at that point, Officer, in which direc- 


tion did you turn? 
A I turned to the right, sir. 

Q And when you turned to the right, was the 
aigle that you had come from now to your right as you 


turned your vehicle? 
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A The aisle I had just come from vould hzve been to 
my right and to the rear; yes, sir. " 
Q As vou turned your vehicle did you look to 
ses where these two young wosen were? 


A No, sir, I did not. 


Q Now, how far did you proceed -- withdrawn. \ 
You would now be facing in a northerly direc- 
tion. Is that correct, sir? 


Z A That’s cor rect. 


Q And how far did you proceed in a northerly 
direction before changing your direction in any way? 
A Three aisles, sir. 

Q And when you say three aisles, that is three 
additional aisles to where you had been? 
THE COURT: He crossed two aisles and came to 
a third. 


Right? 


THE WITNESS: That's correct, sir. 


MR, WEITZ: I'm sorry, Judge. I couldn't 
hear you. 
THE COURT: He crossed two aisles and case 
to a third. He passed five corners. 

MR. WEITZ: That’s what I am trying to find 


out. Is he talking about the aiele he was in or 


Sehlmeyer-Direct 362 eud 


did he cross two additional aisles and come to a 
third, Judge? I would like to know from the wit- 
ness. 

THE COURT: All right. Tell hia. 

THE WITNESS: I pulled into the third ts‘e, 
sir. 

Q : The third aisle? 

From where I was. 

Q From where you had been? 

Yes. 

Q As you passed the other two aisles. you had 
told us you stopped and looked down those two aisles. 
A I never said I stopped, sir. 

Q You slowed down? 

I slowed down, yes, sir. 

Q All right. 

how, sir, this particular night at the Coliseum, 
there were a lot of people there attending this concert? 
A I could only estirate from the number of cars. I 
was not inside the Coliseum. 

Q Would you estimate for us from the number of 
cars. 

A I would say there was a large crowd; yes, sir. 


Q And in fact, Officer, it was sold out and 


we 9 
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there were people who couldn't even get in. Ien‘'t that 
true? 
A This is something I have no knowledge of, sir. 

Q Did you see people outside the Coliseum. 
during the course of that evening trying to get in be- 
cause they weren't able to purchase tickets? 

A I saw people outside the Coliseum. Whether they 
were attempting to purchase tickets or not, I have no 
knowledge. | 

Q All right. 

Not only did you see people outside the Col- 
iseum, but during the course of the evening you saw 
people going back and forth to the parking lot, didn’t 
you, sir? 
A I did. 4 

Q Now, as you passed the first aisle and you 
slowed down and you looked up the aisle, you saw people 
in that aisle, didn't you, sir? 

A I don't recall, sir. I don't know whether I did 
or not. 

Q Well, as you went past that aisle, didn't 
you look in that aisle to see if there was anybedy who 
wight have been involved in this Aincident that you say 


was reported to you? 
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A I looked for traffic, sir. I was directed to an 
area by the young women and that's where I was proceed~ 
ing. 

Q Did you see any people walking 10 that aisle? 

I don't recsll whether I did or not, sir. 

Q Did you look to see if there were any people 
in that aisle? 

A No, sir. I looked ‘vor oncoming traffic, sir. 

Q Is it your testimony that you expected some- 
body to be waiting for you three aisles over? 

MR. GARDNER: That's objected to. It‘s Mr. 

Weitz's testimony. I ject to the question, if 

your Honor please. It's argumentative, 

THE COURT: I will have to sustain that. 

Q Are you saying, sir, as you drove three aisles 
over, you made no observations with respect to the two 
aisles that you had to pass on your way to that aisle 
concerning any male individuals in the aisles? 

A No, sir, I am not saying that. 

Q So, Officer, ie it s fact that there were male 
people in the aisles as you drove from the aisle that 
you had previously told us about three sisles over? 
Ien't that so? 


A I previously told you, I do not recall if there 
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were nales or not, 

Q Well, in any event there came a time when you 
reached this third aisle, true, sir? 
A True, sir. 

Q As you reached that aisle you looked up the 
aisle? 
A Yes, sir. 

Q You looked in an easterly direction? 

“es, sir. 

Q And you saw a young man walking through? 

True, sir. 

Q There is nothing unusual about * young man 
walking in a parking lot, is there, sir? 
MR. GARDNER: Objection, if your Honor please, 
It's wholly conclusory. 
THE COURT: I will allow it as far as this 
witness ig concerned, He can answer it whether 
it was anything unusual, given all the facts he 
knew, 
A No, I don't believe there was anything unusual 
about a man walking in a parking field, sir. 

Q And as you drove your car up the aisle, you 
had your lights on, your drivin zhts? 


A Are you asking we or telling we, sir? 
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Q Yes, XY am asking yo, 

Yes, I had my driving lights on. 

Q And as you drove your car up the aisle with 
your lights on and you saw this man walking, was he 
walking away from you or toward you? 

A Away, sir. 

Q And at about how far was he from you when you 
first observed him walking easterly? 
A I would estimate about 300 feet. 

Q Okay. 

And did your lights illuminate the roadway 
ahead of you up so that distance, the lights of your 
vehicle? 

A My lights illuminated the roadway. I don‘t know 
whether it was the beam of the lights that reached that 
far or whether it was the parking lights that illuminated 
it. 

Q But in any event, there were plenty of lights 
fer you to see. Is that right? 

Yes. 

Q And there did come a time when the lights of 
your car -- you could see the beams actually fall upon 
the man, the young lad who was walking up the aisle? 


A Yes, sir. 
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if And he did not run from your car, did he? 

No, sir, he did not, 

Q Aad he wasn't acting in any way that would 
cause you to feel that he ha! committed some kind of 2 
crime, true? 

A At that point the only thing I observec was him 
walking, siz. 

Q And that would not cause you to believe that 
he had committed a crime, true? 

A True, sir. 

Q And he was walking slowly, true? He was walk- 
ing slowly, sir? 

A Why do you say slowly, sir? I feel he was walking 
at what would be a normal pace. 

Q All right. 

And while you got out of your car, in the tise 
that it took for you to travel 300 feet, then he had 
only walked 20 feet. Isn't that s0? 

A Approximately 20 to 30 feet, 

Q And you stopped your car at this point, ap- 

proximately 320 feet up the aisle? 
A Approximately, sir, yes. 
Q And you put your car in park? 


Yes, sir, I did. 
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Q Did you remove the ignition key? 

No, sir, I did not. 

Q Are you familiar with the provisions of the 
Vehicle and Traffic Law with respect to removing a -- 

MR. GARDNER: This is not an automobile case, 
your Honor, 
THE COURT: Sustained, sustained, 

Q Well, did you at least turn off your ignition? 

No, sir, I did not. 

Q Did you close your car door behind you? 

No, sir, I did not. 

Q You were alone at this time, were you not? 

Yes, sir. 

Q Were the young women with whom you had your 
conversation present with you at this time? 

A Not that I was aware of, sir. 

Q Well, when you got out of your car, were you 
able to see both to your left and right when you got 
out of your car? 

A Yes, six’. 

Q And were they in ~~ you told us it was a 
brightly lighted area. Were they within your eyesight 
when you got out of the car? 


A No, sir, I did not see then, 


les 
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Q So would it be fair to say, Officer, when you 
got out of the car these young ladies were not present 
with you? 

A They were not with me, gir; no. 

Q Would it be correct to say, sir, when you got 
out of the car you had no idea where these young ladies 
were? 

A The exact location I would not know, sir. 

Q You had no idea where they were. Isn'‘t that 
true, sir? 

A I had an idea, sir. 

Q Did you ever see them again that night? 

No, sir. 

Q Now, did you address this young man? 

By addressing him, I mean did you speak to hin 
in some way. 
A When I finally caught up with hia, I spoke to hia, 

Q No. When you got out of your car, did you 
speak with him, when you got out of your car? 

A I called to hina. 
Q So that was before you caught up with hin? 
Yes, sir. 
Q And what did you call out? 
I called for him to stop and I identified ayself 
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as a police officer. 


Q Now, Officer, for what purpose had you called 


for him to stop? Were you arresting hia? 
A No. 
MR. GARDNER: I object, if your Honor please. 

There are two questions there, And can we have an 

answer to the first part and then an answer to the 

second part, the first part being as to what pur- 
pose did you ask him to stop? 
THE COURT: Sustained as to form. 

Q Were you arresting him” 

A Was I arresting him? If you terw the word arrest 
detain, it would be an arrest, My purpose was to de- 
tain hia. 

Q You had no knowledge of the crime committed 
in your presence, sir? 

A I had reasonable grounds to believe. 

Q Officer, was there anything to distinguish 
this individual from any other person who was attending 
the Nassau Coliseum, any other male person attending 
the Nassau Coliseum that night? 

A To distinguish hin? 

Q Yes. 


I am sure he had facial characteristics which I 
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did not know which would distinguish him from somebody 


else at the Coliseun. I am sure he had different dress 
from other people which would distinguish him. I am 
sure his build, height and weight wo 1d distinguish 

hia from other people there. 

Q When you had this conversation with these two 
young Women, you received no information as to height, 
build or facial characteristics, did you, sir? 

A No, sir. 

Q Well now, Officer, would you tell us the 
exact words that you used when you stopped this man 
for the purpose of arresting hia, as you say. 

THE COURT: I don't know if that's what he 
said, 

MR. GARDNER: He doesn't say that. 

MR. WEITZ: I thought he said he was arrest- 
ing him, Judge. 

THE COURT: No, he did not. He said for the 
purpose of detaining him. And there is a distinc- 
tion, . 

He said, if you, Mr. Weits, define arrest 
to be the same as detain, I arrested his. But he 
said, my purpose was to detain his. 


MR. WEITZ: If your Honor piease -- 
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THE COURT: My recollection doesr't control, 
It's the jury's recollection that controls. But 
that’s what I ueard. 

MR. WEITZ: [ think the Penal Law defines 
arrest, doesn't it, Judge? 

THE COURT: I heard what the witness said, 
counselor. Don't put what you think something 
different it is. 

Mx. WEITZ: JI am not attempting to do that. 

THE COURT: Yes, you are, 

WEITZ: I object to that, your Honor. 

THY COURT: In the light of the testimony 
you are. 

MR. WEITZ: I didn't characterize it. 

THE COURT: In the light of the testimony 
you are characterizing his testimony. 

Now go ahead, 

Q Officer, would you tell us your exact words 
you got out of your car to this mar. 

MR. WEITZ: May I have that exhibit, your 
Honor? 

At this point, sir, I do not recall may exact words. 
Q Would you tell us what you said to the man. 


All I can tell you, sir, is that I told him to stop. 
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I identified myself as a police officer and I said I 
wanted to speak to his. 
Q Anything else? 
That is it, sir. 
Q Did you put your hands on any part of his bedy? 
When, sir? 
Q At that time. 
At that time, no, sir, 
THE COURT: ‘When he was 320 feet away? 
MR. GARDNER: That's the question, Judge. 
MR. WEITZ: When he told him to stop, Judge. 
THE COURT: There are two points in time, as 
far as I understand, Your question now is talking 
about when he is 320 feet away. It's a little 
difficult to reach that far, I would think. 
MR. WEITZ: Pardon, your Honor? 
THE COURT: I said this set of questions is 
addressed to him when he was 320 feet away from 
the lad. 


MR, WEITZ: I think your Honor is confused. 


I will straighten it out. 


THE COURT: When did you first call for hin? 
THE WITNESS: When I was 20 or 30 feet away. 


THE COURT: Even then it would be hard for 
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Q Officer, when you said what you have just 


told us this minute, what did that young man do, if 


anything? 
A Continue walking, sir. 
Q Did he run? 
I said he continued walking, sir. 
Q Did you notice any change at all about what 
he was doing when you said that? 
A No, sir. 
Q Did he turn around when you said that? 
No, sir. 
Q Did he change his direction, duck into -- 
try to run between some cars? 
A No, wir. 
Q He just continued walking straight ahead, 
true? 
A True, sir, 
Q What did you do then, Officer? 
A I called him a second time and again identified 
ayself. 
Q Where were you when you called a second time? 
I was still at the police car standing outside. 


Q Was he etill walking? 
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Yes, sir, he was. 


Q How far was he from your vehicle at this tine? 


I would assume another six or eight feet. 

Q And then did you repeat that you were a police 
officer? 

A Yes, sir, I did. 

Q Tell us just what you said this second time. 
A Again, I do not recall my exact woras other than 
the fact that I told him to stop. I told him that I 
was a police officer, That's all. 

Q Did he continue walking? 

Yes, sir, he did. 

Q And what did you do while he was walking? 

At this point I left the civilian patrol car. 

Q At this time before you tell us beyond that, 
at the point you left the patrol car, how far from the 
car was this man? 

A A little more than 30 feet, I would estimate, sir; 
between 30 and 40, 

Q And was he walking away from the car? 

He was, sir. 

Q And were vou leaving the car for the purpose 
of detaining this aan? 


a Yes, sir, I was. 
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Q 4nd were you leaving the car for the purpose 


of arresting this man? 


A Again, if you want to term the word arrest in your 


opinion as detaining him, I was going to arrest hin, 
I was going to detain him in my terminology. 

Q Officer, what do you say the difference be- 
tween an arrest and detention is? 

THE COURT: Of course, bear in mind, iadies 
and gentlemen, on any «uch question as this, you 
will have to take the law from me and not from 
Mr, Weitz or the officer or anyone else. 

MR, WEITZ: I am not attempting to give them 
the law, Judge. I just asked the question of this 
gentleman as to what he understood it to be. 

THE COURT: Yes. And I will allow him to 
give his answer, But the jury must bear in a#ind 
on any question of law such as this they will have 
to take it from me, 

MR, WEITZ: Thank you. 

Q Would you answer the question, please. 
A My terminology for arrest would be the formal charg- 
ing of a crime and possibly incarcerating a man for 
that crime, detaining him from leaving because of the 


charges that are to be placed against him or are placed 
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against hia. 

Q So as this individual began or continued to 
walk avay from your automobile and you did leave your 
car, was it your intention to leave your car and go 
after hin? 

A That is correct, sir. 

Q And did you report to anyone that you were 
going to detain anybody? 
A No, sir, I did not. 

Q Did you report to anyone that you were going 
to arrest anyone? 

No, sir, I did not, 

Q Now, would you tell us how far -- did there 
come a time when you actually came up to this gan phys- 
ically so that you were next to him? 

A Yes, sir, * did catch up to this man. 

Q And how far did you proceed from your vehicle 
in order to come next to this young man? 
A I would say approximately 60 feet. 

Q And when you arrived next to him, did you 
come from his rear? 

A Yes, sir, I did, 
Q And as you proceeded this 60 foot distance, 


did you say anyt ing to this young gan as you vere pro- 


378 


50 Sehlmeyer-Direct f2u 
ceeding in that distance of 50 feet or 60 feet? 
A No, sir, 

Q Before you left your vehicle did you radio 
for assistance at all? 
A No, sir, I did not, 

Q And in fact, as far as you were concerned, 
as he continued to walk that 60 foot distance, you were 
of the opinion that he hadn't heard you. Isn't that 
true? 
A No. 

Q Officer, did you give this anawer to this 
question on page 56 of your Examination Before Trial? 

MR. GARDNER: Give me the line, please, 

Q Line 20, 

"QUESTION: Now, can you tell me what, if 
anything, you did after turning into the aisle, after 
making this observation of this individual 300 feet 
away from you? 

“ANSWER: I proceeded eastbound in the aisle, 
stopped the car to the rear of the individual. I opened 
the door on the driver's side after putting the car in 
park. I got out of the car. I called to the individual, 
I told him to stop; identified myself as a police officer. 


The individual continved to walk. He appeared even not 
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to pay attention to me or not to hoar me. I again 
called to him and told him to stop, I again identified 
myselt ae a police officer, He continued to walk and 
i started after hin, 

Did you give that answer to that vestion? 

I did, sir. 

Q Now, Officer, did there come a 
did draw abreast of this man? 

A I approached him to the rear. I never came abreast 
o* him, gir. 

Q Now, Officer, as you approached this man, 
would you tell this Court and jury, how were you dressed, 
A How was he dressed? 

Q How were you dressed? 

I was dressed in a police uniform, sir. 

Q fell, would you describe what that police 
uniform consisted of on this particular night? 

A A uniform on that night consisted of black shoes, 
black socks, blue uniform trousers, a white uniform 
shirt, a black uniform tie, a dark blue uniform jecket 
and part of the uniform is a uniform cap with & cap 
visor attached, And I am not sure whether [ had it 

on at that particular time. 


Q Did you have any @quipment or tools of your 
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trade, so to speak? 


A Yes, sir, * did. 

Q Would you describe what that consisted of? 
A My equipment cvusisted of a belt to which is a*- 
tached a holster, cartridge case, handcuffs, keys, a 
night stick ring. 

Q Pardon? 

Night stick ring. 

Q Night etick ring? 

A Yes, a ring used to hold the night stick when it 
wag worn. 

My equipment, although not carried on me, also 
included a flashlight, a night stick in the car, 2 memo 
book, summons book, flashlight, per, pencil. 

Q Officer, the belt that you were wevring, 
would you tell us, was that a Safari Land Belt? 

A Yes, sir, it is. 

Q And that’s worn around the waist -- 

A Excuse me, sir, in addition to the equipment I 
had already mentioned, I also carried a revolver which 
was in the holster. 

Q The belt was worn around the waist, Officer, 
or where? 


A Around the waist, 


wou 
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The holster, was that part of the Safari Land 


Biv, ST te, 


And that holster, was that equipped with a 


sir, it is. 

Q And the gun that you were carrying, what was 
the gun you were carrying that night, Officer? 

A The .38 special caliber Colt, trouper model, four 
inch barrel. 

Q Now, it has a hamwer, the back end of the 
weapon. Is that correct? 

A There is a hammer, yes. 

Q And when that gun is ix the holster, do you 
keep the strap across the back of the hammer? 
4 At times, yes. 

Q Vell, that strap is there serving a dual 
purpose, is it not? It prevents the hammer from going 
back, true? 

A I aw not sure why the designer put it there. It 
might accomplish that purpose. 

Q Well, doesn't it accomplish that purpose, sir? 

MR. GARDNER: Objection, if your Honor please, 


It’s argumentative, 
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THE COURT: I will allow him to ask that. 
Does it in fact accomplish that purpose? 
THE WITNESS: I beg your pardon, sir? 
THE COURT: Does it in fact accomplish that 
purpose? 
THE WITNESS: I have never tested it, sir. 
But I could assume it may, but for my own knowledge 
I do not know, 
Q How long did you use that equipment? You had 
the gun for how many years? 
A At the time of the incident, sir? 
Q Yes. 
Approximately seventeen years, sir, 
Q All right. 
You had the Safari Land Belt and hol=ter for 
how many years? 
A Less than a year, gir. 
Q And when you bought that, did that replace 
a previous holster and belt? 
A Yes, sir, it did. 
Q Similarly equipped? 
It was a different design, sir. 


Q Did this have a leather strap -- by the way, 


do you have a holster here with you? 
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Yes, sir, I do, 
MR, WEITZ: May I cali for the production of 
the gun holster, your Honor? 
Q Do you have the gun here as well? 
Yes, sir, I do. 
MR. WEITZ: ‘May we have the gun, your Honor? 
MR. GARDNER: As your Honor recalls, Mr. Weitz 
issued a subpoena, although outside the jurisdic- 
tion, und in the event that he called him to the 
stand and having to come back to get him, we pro- 
duced whatever was requested pursuant to the sub- 
poena we have, ‘nd I have no objection to it. 
THE COURT: Where is it, sir? 
THE WITNESS: It's at my case at the counsel 
table desk, 


THE COURT: Do you want to step down and get 


THE WITNESS: Yes, sir. 

(Whereupon, the witness steps down from the 
witness stand to the counsel table and opens an 
attache case and the following occurred: ) 

THE WITNESS: Do you want both, sir? 

Yes, sir, 


MR, WEITZ: Give it to the Clerk, please. 
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(Handed to the Clerk.) 

THE COURT: Is that gun unloaded, Sergeant? 

THE WITNESS: Yes, gir, it is. I checked it. 

(Revolver and holster with belt are handed 
to the Clerk.) 

THE CLERK: One handgun and one holster belt 
as Plaintiff's Exhibit 27 and Plaintiff's Exhibit 
28 for identification. 

THE COURT: What is it, 27 and 28? 

THE CLERK: The belt and handcuffs case and 
holster is 28 for identification. The gun is 27 
for identification, 

(The witness resumes the witness stand.) 

THE WITNESS: There is also rounds of ammuni- 
tion in the cartridge case. 

FR, WEITZ: Can we have it removed, sir? I 
don't like ammunition in the cartridge case. 

THE COURT: As long as gou don't mess around 
and try to put a cartridge in the gun. 

MR, WEITZ: I certainly won't, Judge. 

Q Now, Officer, this holster has a snap, right? 
It does, sir. 
q And this snap, if you pull on it this way, 


it*s held in place by the grommet, doesn't it, sir, a 
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grommet, a fastener? 
A Yes, sir, there are two, sir. 
Q The only way you can actually unlock this is 
by pulling this snap at the end? 
A Yes, gir. 
Q That way? 
Or at the other end, sir. 
Q This way? 
There is oue on the back, 
Q That's the side that is worn against your 
body? 
A That's right. 


Q And there is nothing on this side to grab onto 


other than the grommet itself. Is that right? 


A Right, sir. 

Q Now, this fits around the back of the hanger 
and keeps the gun in place in the holster and keeps the 
hammer in what I would call a closed position or against 
the steel bar. Isn't that so, sir? 

A Yes, sir. 

Q All right. 

Now, this is the gun that you had on on that 
night, true? 


A True, sir. 
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Just leave thes there. 

The cuffs that are attached to that belt, are 
those the same type of handcuffs that you had on that 
night? 

A Yes, sir. 

Q And, Officer, would you tell this jury how 
those handcuffs work. 
A How do they work? 

Q Yes, 

A They are hinged at the center portion and they ro- 
tate into a locking device which is built into the top 
of the cuff. 

Q How lon’ does it take for an experienced police 
officer like yourself to put cuffs on an individual? 

A It depends on the amount of resistance, 

Q To get it on one hand, how long does it take, 
Officer, if you have the hand by the wrist? How long 
does it take to put the handcuff on that one hand? 

A A very very short time. 


Q A fraction of a second? 


A Well, I wouldn't say a fraction of a second, but 


no more than a couple of seconds, 
Q And do they lock themselves, Officer, when 


you put them on? 
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Tf it rotato: far enough it will. 

Q Now, Officer, you said thet you had a night 
stick ring. Is that the black circle that is on that 
belt? 

A Yes, sir. 

Q And what is a night stick, Officer? 

Sir? 

6 What is a night stick? 

It's a piece of equipment carried by the police 


officers -~ most are composed of wood, some are now 


being made of other materials -- approximately 30 inches 


in length and used in police work, 

Q ell, you said you had your night stick in 
the car. 

Yes, sir, 

Q Now, is that a standard piece of police equip- 
ment, that night stick? 

A Yes, sir. 

Q And the particular night stick that you had 
in the car, that particular night stick, how long was 
4t? 

A Approximately 30 inches, sir. 

Q Thirty inches in length? 


Yes, sir. 
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Q That was it made out of? 

Wood, sir, 

Q Did it have a handle on it? 

No, sir, no particular handle; no, sir, 

Q And how is that carried? 

Carried in the ring by a man on foot patrol. 

@ How is it attached to the ring? 
A It slides through the ring and there is a rubber 
stopper towards the end of the stick which rests in the 
ring so that it cannot slide completely through, 

Q Is it equipped with a device that would go 
around your wrist? 

MR, GARDNER: If your Honor Please, I see 
really no probative value to this. The night stick 
was in the car, He wasn't on foot patrol. He didn't 
have it in the ring. I am reluctant to make ob- 
jections, your Honor, but we are all over the field. 

MR. WEITZ: I am not all over the field. 1 
have a purpose to ay question. 


MR. GARDNER: It's not relevant to this case. 


The charges in this case is that it was a willful 


and intentional shooting. That's what they allege. 
THE COURT: We will allow a certain amount. 


I don’t know where he is going, but -—- 


Sehlmeyer-Direct 3 8 3 3 + 


Q Officer, did it have a device to attach it to 
the wrist? 

A No, sir. 

Q Officer, in addition to the belt, the holster, 
the cartridge case, the cuffs, the rings, the night 
stick ring, the fiashlight in the car, the night stick 
in the car, pencil, pen and pad, was there any other 
equipment that you had on that night? 

A I did mention my summons book and memo book? 

Q Right. 

Not that I can recall at this point, sic. 

Oh, I'm sorry, I also carry a jack, a blackjack. 

Q A what? 

A jack. 

Q A blackjack, did you say? 

Yes, sir. 

Q Would you tell the jury what a blackjack is. 
A It's a small device usually covered with leather 
designed for the use of self-defense. 

Q Where had you purchased this blackjack, 
Officer? 

A I purchased it -- I don't recall, sir. 
Q How big was this blackjack when you say a 


small device? How big was it in length? 
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Approximately eight inches. 

Q And what was the outer covering of that 
blackjack, sir? 

A Leather, sir. 

Q And what does it cover? 

What does it cover? 

Q Yes. What is underneath the leather, Officer? 
A The handle is spring and the end of it is, I assume, 
lead. I have never opened it, sir, 

Q And it is a flexible device, right, sir? 

The shaft of it is, sir. 

Q So as a blow is delivered with it, it picks ; 
up momentum as it strikes the object that it is to be 
delivered to? 

A Yes, sir. 

Q And it is considered by you police officers 

as a lethal weapon? 
A Yes, sir. 
MR. GARDNER: Objection, if your Honor please. 

It's part of the equipment, 

THE COURT: Is it part of your regular equip- 
went? 
THE WITNESS: Yes, sir. 


Q It is a lethal weapon, is it not, sir? 
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It can be lethal, sir. 

Q And was this blackjack in good condition? 

Yes, sir. 

Q Does it have a handle of some sort? 

There is a leather strap attached to it, 

Q Now, when you use that blackjack, the strap 
goes around your wrist, true? 

A It can. 

Q And you -~ well, in using this blackjack, do 
you swing it by the leather thong or do you put the 
thong around your wrist and slip your wrist into the 
thong and grasp the instrument itself? 

A. Actually I only had one occasion to use it, sir. 

Q Well, Officer, when you purchased it and you 
went into a store, did you hold it in your hand? 

A Yes,. sir. 

Q Did you ascertain -~ you say you bought this 
for a self-defense purpose? 

MR. GARDNER: Objection, if your Honor please. 

It's not what he said, He said it could be used 

for self-defense, but it's part of his required 

equipment. 
MR. WEITZ: Did he say it was part of his 


required equi pment? 
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THE COURT: He said it \/; part of his standard 
equipment, 

MR. WEITZ: He said required, 

THE COURT: I assume required equipment is 

equipment, is it not, Officer? 
WITNESS: Yes, sir, 

THE COURT: Come on, Yr. Weitz. 

MR. WEITZ: If your Honor please, I would ob- 
ject to your Honor saying that because it is 
relevant in this case. 

THE COURT: Well, go ahead. 

MR. WEITZ: I am not making the objection 
about required or standard, Judge. 

THE COURT: That's just what you were arguing 
about a moment ago. And he had just finished 
answering my question shat this was part of the 
standard equipment, 

MR. WEITZ: I am only trying to find out when 
he asks this man about the use of it when he says 
he doesn't know how to use it, 

THE COURT: That's not what he said, He said 
he used it once; he had one occasion to use it, 
period. 


Q When you told this jury that you bought this 


nd 
wo 
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equipment and whe you sent into whatever shop you pur- 
chased it from and you handled it, did you ascertain 
the method whersby it is held and utilized? 

A I ascertained the method by which it can be held 
and used, 

Q And is that by putting the thong around your 
wrist and holding the bottom end of it? 

A " would not recommend that and I would not use it 
in that manner. 

Q How would you use it, Officer? 

A I would definitely not wrap the thong around my 
wrist. 

Q How would you use it, Officer? 

A I would hold it in my hand without the thong being 
around my wrist, sir. 

Q Isn't that loop, isn't that loop to go around 
your wrist so that it is not taken away from you? Isn't 
that the purpose of the loop, sir? 

A That is the reason I would not put it around my 
wrist, sir. 

Q Now, Officer, how big is your hand? Can you 
hold it out for us? 

Would you say it's at least four and a half 


inches wide, five inches wide, your pals? 


Sehlueyer-Direct 


Yes, #.r. 


re) Officer, when you took this young man by the 


ars, which arm did you use to take a hold of which arn 
on the boy? 

A I used my left hand and 7 put it on his upper 
right ars. 

Q And then did he walk with you toward your 
polace car? 

A Yes, sir, he did. 

Q And as he walked to the police car with you, 
did he say anything t~ you? 

A No, sir. 

Q And you were <~- I think you told us you were 
about 60 feet from the car when you apprehended him 
and put your hand on him, 

A Approximately, “es. 

THE COURT: Ladies and gentlemen, I am going 
to have to suspend here for a iittle longer than 
the normal morning recess because as ° indicated 
to you yesterday, I am what is Gu: ghtfully termed 
the miscellaneous judge. And one of the duties, 
which might interest you, is that I have to go down 
and swear in a naturalization class, a group of 


about 250 to 300 new immigrantea to this country. 
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And that procedure goes on every week in this court- 
house, fifty-two weeks of the year. And about that 
same number of new citizens are sworn in every week, 
It's quite an exciting affair when we think about 
it, that that many new people have elected to be-~ 
come new citizens of our country and take the oath 
of allegiance, and so forth, that often and that 
many. 

And this, of course, is just one district and 
this happens, not to the same extent, not as many, 
but it happens throughout all of the other districts 
in the country, And I think we probably have as 
many, if not more new immigrants than any other 
district in the country. 

But that taken about fifteen to twenty minutes, 
So you're going to have to just wait in the jury 
room and relax for a little bit longer than usual. 

Don't discuss the case during the recess and 
I will be back as soon as I can. 

(The jury leaves the courtroom.) 

(A recess was taken.) 

(The jury eaters the courtroom, ) 


BY MR. WEITZ: 


Q I think, Mr. Sehlmeyer, I was asking you about 
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that blackjack and how it was held when it is being used. 
I asked you whether you were shown the way to use it 
when you bought it. 
A No one showed me, no, sir. 

Q Were you ever in your police training shown 
how to use that instrument? 

MR. GARDNER: I will object, if your Honor 
pleases. That aspect of the claim has been with- 
drawn, if your Honor please, 

THE COURT: Sustained, 

MR, WEITZ: I am not asking about that. 

THE COURT: Yes. 

Q Did you ever learn to -- how to use that in- 
strument? 
A Yes, sir, 
Q Did you learn how to use that instrument? 
Yes, sir. 
Would you tell us how was that instrument 
to be used? 
A It is to be used -- to be held in the hand and -- 
Q What part is to be held in the hand, sir? 
The shaft part of it. 
Q Did you say the shaft? 


Yes, the long narrow extension. 
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Q In the pala of the hand? 
Yes, sir. 

Q And what is the thong to be used for? 
A As I said, I was never given any particular in- 
struction as to the proper or required use of it. I 
myself had only one occasion to use it and at that time, 
as you asked, I did not put it around ay wrist. 

Q Is your answer, sir, that you don't know what 
the use, what the thong is for? 
A No. My answer is, as far as I know there is no 
specific instructiona as to what the thong is for. 

Q Do you know what the thong on a blackjack is 
for? 

MR. GARDNER: Objection, if your Honor please, 
Judge, I am really reluctant to keep interrupting -- 

MR. WEITZ: I don‘t think you're reluctant 
at all. 

MR, GARDNER: The claim in this case is very 
simple in the pleadings. They are alleging not 
that he didn't use the blackjack properly -- 

THE COURT: Do you object? 

KR. GARDRER: Yes, your Honor. 

THE COURT: Objection sustained. 


Officer -- 
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THE COURT: Go on to something else, 
Well, Officer -- 
THE COURT: Go on to something else. 
MR. WEITZ: Judge, #11 I said was, “Oh, Of- 
ficer." I was going to ask another question. 
Would you pleage give me that courtesy, your Honor? 
Q Officer, you started to walk back to the car 
with this young man? 
A Yes, sir, 

Q And there came a time when you approached 
this automobile and drew near to it? 
A Yes, sir. 

Q And you had your left arm on his right arn, 
correct, sir? 
A No, sir. 

Q Did you have your left hand on his right arm? 

Yes, sir. 

Q And would you tell us, were you holding him 
tightly? 
A I was holding him tightly enough to maintain the 
contact between him and I. 

Q Were you holding hie tightly enough to main- 
tain the direction in which you were walking? 


A Yes, sir. 


iS 
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Q And then suddenly he spun around? 

Yes, sir. 

Q) How big was this man? 

Five foot nine, sir. 

Q And how much did he weigh? 

Approximately 166 pounds. 

Q And as he spun, this tight grip that you had 
on him, you lost that grip, true? 

A I lost my grip on him, yes, sir. 

Q And he shouted something, true? 

He started shouting, yes, sir, 

Q You couldn't understand what he was shouting, 
could you? 

A Not at all, gir. 

Q Would you say at this point this young man 
whom you had previously had by the arm was irrational? 
A I don't know whether I would say he was irrational. 
He was extremely violent. 

Q ‘e incoherent? 

As far as I was concerned, yes, sir. 

Q And in which direction did he spin when he 
spun away from you? 

A I don’t know, sir. 


Q But, in any event -- 
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24y 
MR. GARDNER: {[f your Honor please, can we 


have the door closed? I am getting the echo. 
THE COURT: Did he spin away from you or did 
he spin towards you? 
THE WITNESS: I believe he spun around towards 
me, sir. 
Q Where did you have your right hand at that 
tine? 
A On the right side of my body. 
Q As he spun was it up or down or around? Were 
you holding anything in the right hand? 
A I wasn't holding anything, no, sir. 
Q Did you move your right hand upward? 


I assume it came up in a gesture of self-defense, 


Q And did you deliver any blow with your right 
hand? 
A Not at that time, sir. 

Q Did you slip to the ground? 
A I either slipped or was knocked down or a combina- 
tion thereof. 

Q Did you back up and slip? 

I was slipping, yes, sir. 


Q And did you fall to the ground? 


Sehlmeyer-Direct ) 401 


Yes, sir, I did. 

Q When you brought your right hand up as the 
individual spun around, did you grab hold of his with 
your right hand? 

A I don't believe so, 

Q Did you grab hold of him with your left hand? 

I had just lost contact with him with my left hand. 

Q Did you try to regain your grip on this in- 
dividual? 

A No, sir, I don't believe so, I believe I tried 
to break my fall. 

Q Well, as you fell to the ground, did this in- 
dividual come down on top of you? 
A Yes, sir, he did, 

Q Now, as far as you knew, he had no weapon, 
true? 

A As far as I knew he was unarmed, yes. 

Q And he was wearing a T-shirt? 

Yes, sir, he was. 

Q A pair of slacks? 

Yes, sir. 

Q As you approached his to detain him, you no- 
ticed no suspicious bulges about any part of his cloth- 


ing or attire, true? 
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I noticed no suspicious bulges, no. 

Q There was nothing about his appearance that 
caused you to search him when you stopped him? 

A No, sir. 

Q And you had 19 reason to selieve or suspect 
at this point he was carry‘ing any weapon of any sort, 
true? % 
A True, sir. 

Q And now as you were both on the ground, would 
you say he was still in this incoherent irrational state? 
A Yes, sir. 

Q And you did start to arise or get up, did you 
not? You did attempt to get up, did you not? 

A At one point I did, yes, sir. 

Q) All right. 

As you started to get up you were actually 
above him, weren't you? 
A I was in front of hia, gir. 

Q And higher than he was? 

A Because of ay height I would assume I was higher 
thar he was, yes. 

Q And while he was beneath you, you reached 
into your back pocket and withdrew your blackjack, did 


you not? 
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I don’t believe he was beneath ae, 

Q Did you reach into your back pocket and with- 
draw your blsckjack? 

A Yes, sir, I did, 

Q And did you deliver a blow with this instru- 
ment that you previously told us was a lethal instrument? 
Did you deliver a blow to that boy's head, to this boy's 
head with that instrument? 

Yes, sir, I did, 

Q And he was below you when you delivered that 
blow? You hit down on him, didn't you, sir? 

A No, sir. I believe he was at the side, sir. 

Q Did he reach up at the blackjack when you hit 
him? 

A After I hit him, sir. 

Q He reached up, did he not? 

A He reached up, yes. His hand was over the black- 
jack. 

Q You told us that you had your blackjack in 
your hand. Your hand is about four and a half, five 
inches and that the blackjack was eight inches, sir. 
True? 

A Yes, sir. 


Q When this boy's hand reached up towards the 
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blackjack, did you withdraw the blackjack or did you 
etart to hit him again with it? 
A I did not hit him again with it, no, sir. 

Q Did you withdraw it from his reach? 

No, I did not withdraw it from his reach. 

Q What were you doing with your left ina us 
you struck this boy with your right hand holding the 
blackjack? 

I do now know where ay left hand was, sir. 

Q In any event, Officer, you said you were not 
holding the thong when you delivered this blow, you 
were holding the instrument itself in your hand, true? 
A True, sir. 

Q ind you say somehow you ended up with the 
thong in your hand and the boy ended up with the black- 
jack in his? 

A That's right, sir. 

Q And then you say you don't know exactly what 
happened, but somehow or another the boy was then be- 
hind you with his arms around you, true? 

MR. GARDNER: If your Honcr please, I object 
to the form of the question, and then you say. He 


didn't ask him, really. He only asked this witness 


what he was doing. 


Bou 
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MR, WEITZ: Your Honor, Mr, Gurdner read four 
pages of what this man claimed happened, Judge. 

THE COURT: Why do you ask him what happened 
rather than you trying to get your bits and pieces 
of what happened without giving a full picture 
here? 

MR, WEITZ: Judge, I think I would prefer to 
ask the questions in my order based upon what has 
already been read by Mr. Gardner. 

THE COURT: But you left out the pieces of 
what Mr. Gardner read. 

MR, WEITZ: No. Mr. Gardner read the entire 
story. I am sure the jury remembers his version 
of the accident. And I am questioning about those 
events he -- 

THE COURT: You're taking an event here and 
an event here, 

MR. WEITZ: Is your Honor saying my questions 
are unfair? 

THE COURT: That's what his objection is. 

MR, WEITZ: If that's what your Honor is say- 
ing, that I am not being fair to this professional 
witness, I would like for you to gay it on the re- 


cord, 
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Mi, GARDNER: I object to this man being a 
professional witness, 

THE COURT: I don't think he is a professional 
witness, He is a professional in the sense that 
he is a policeman, and that's all. 

Q Ever testify before, Officer? 
Yes, sir. 

THE COURT: That doesn't make hia a profes- 
sional witness, 

Q Testify many times in a court, Officer? 

THE COURT: That doesn't make him a profes- 
sional witness, 

Q Officer, did there come a time when this 
young man had his arms around your chest? 

Yes, sir, 

Q And you were both in a kneeling position on 
the ground, true? 
A True, sir. 

Q But as he had his arms around your chest, 
your arms were not pinned, true? 
A True, sir. 

Q And at this time he was no longer saying any- 
thing, correct? 


A During this time he was battling. 
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Q Battling? 

Screaming, rambling. 

Q And holding on to you, right, sir? 

Yes, sir, 

Q And while he was holding on to you and bab- 
bling, another automobile came up the aisle toward where 
you were, Am I right” 

A Yes, sir, 

Q ‘nd that car stopped, right? 

Correct, sir. 

Q And a young ‘ady got out of ¢hat car, correct? 

Yes, sir. 

Q And you were able to converse with this young 
lady, true? 

A I made requests of her, yes, sir, 

Q You spoke with her, did you not? 

I did, sir. 

Q She spoke with you, did she not? 

She did, gir. 

Q And would you tell us what she said to you 
and what you said to her. 


A I asked her if she would go to my police car and 


use the radio and call for assistance, 


She told me she didn't know now to use the radio. 
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I told her to go to the car. I explained to 
where the microphone wis. I told her there was a button 
and to depress the button and to request a signai four- 
teen at my location, 

She went to the car and apparently she attempted 
to comply with my request. Apparently they -- the CB 
or Communications Bureau had a problem understanding 
her. And she cailed out to me that they wanted a better 
location, 

Q Now, Officer, all during this time you and 
George Haber -- and you didn’t know his name at that 
time, did you, Officer? 

A No, sir, I did not. 

Q You remained in that same position? 

Relatively, yes, sir. 

Q He wasn't striking you or beating you in any 
way, was he, sir? 

A At this point he had calmed down, sir. 

Q Was he still babbiing? 

A I don't recall if he was trying to say anything 
or not. 

Q And, Officer, you were remaining still, true? 
You weren't soving around? 


A No, I was trying to remain as still as possible. 


Sehlmeyer-Direct 
Q And while you romained still and he remained 
still, you were able to communicate with this girl and 
give her instructions, true? 


A True, sir. 


Q Now, you say there came a time when apparently 


somebody had asked her for a better location. And did 
you continue your conversation and instructions with 
this girl? 

A Yes, sir. 

Q Now, would you tell this jury what you said 
to her and what you told her to do and what she said to 
you. 

A Y told her to tell them the east side of the Coliseum 
in the parking area. And I asked her to turn on the 
fiashing dome light on the police car. 

She said she didn't know how to turn it on. 

I told her to -- 

Q Did you instruct her how to turn it on? 

A Yes, sir, } did. I told her there was a button 
to the left of the steering wheel, it was a different 
type button that the car is normally equipped with. 
And I told her just to pull it out. 

And she then stated that she couldn't find the 


button. 
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Q Now, Officer, you had previously instructed 
her on how the smicrophone was to work, did you not? 


A Yes, sir. 


Q All right. 


And did you then instruct her that it was a 
white switch and that it was different than the other 
switches and that is the switch to turn on the dome 
light? Did you tell her that? 

A Yes, sir, I did. 

Q And you had no problem in giving her those 
instructions, did you, sir? 
A Well, the only problem I had was trying to be as 
calm as possible so I did not aggravate the subject 
and to convey the message to her as clearly as possible 
so that she would be able to understand. 

Q Now, when you say -~ did you say aggravate 
the subject? Is that the term you used? 
A Agitate. \ 

Q Agitate? 
A Yes. Every time I moved it seemed to set him off 
again. He would start to terse and tighten his grip. 

Q So aw long as you were quiet ke was quiet, 
right? 


A Relatively, yee. 
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Q And a signal fourteen had in fact been trans- 
mitted, true? 

A I don't know that, sir. I had requested it be 
done. 

Q Well, when the girl asked you and told you 
that someone wanted a better location, you knew at that 
point a signal fourteen had been transmitted, hadn't 
you, sir? 

A No, because she also said they were having trouble 
understanding her. 

Q Well, Officer, the radio that you have in 
your car, you can hear it even when you're away from 
your car, Isn't that so? 

A Depending on the distance you are frou the car and 
if the outside speaker is turned on. 

Q Well, when you left the car on this occasion 
to go those sixty feet away from your automobile to 
apprehend this young man, to detain him, did you have 
your radio on? 

A Yes, sir, it was. 

Q Ané didn't you hear the conversation between 
the CB and the girl while you were at the side of the 
car or near the car with this young gan in the position 


that you previously told us? 
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A I did not hear the conversation of the young lady; 
no, sir, I did not. 

Q Did you hear the comeback of the -- from the 
CB when they asked for a better location? 

A If I heard it, I do not recollect now, sir. I 
don't believe I heard it. 

Q Well, Officer, the request for a better loca- 
tion wes for the location of your vehicle, true? 

A I assume so, yes, sir. 

Q And that request came after you had instructed 
this girl to transmit a signal fourteen, true? 
A True, sir, 

Q And it came after you had instructed her in 
the use of the microphone and where the button was on 
the microphone, correct? 

A Correct, gir. 


Q So you had no reason to believe at that point 


when a request came for a better location that the sig- 


nal fourteen had not been transmitted, Isn't that 30? 
A That's not so. 
Q All right. 

Now, Officer, did there come a time when you 
arose to your feet? 


A Yes, sir, there did. 
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Q Now, where was the young lady at the time 
you got up to your feet? 
A She was leaving the police car, sir. 

Q Which door had she entered the police car 
frou? 
A The front door on the left side, sir. 

Q The driver's side? 

Yes, sir, 

Q And then she walked out through the same door 
or another door? 
A I don’t think she walked out through the door, sir. 
She exited the same door that she had entered in, 

Q When you got up to your feet had the done 
light already been put on, the flasher? 
A No, sir. 


Q When you got up to your feet, had you instructed 


the girl to put on the flasher? 


A Yes, sir, I had. 

Q And when you arose to your feet and before 
the flasher was put on, was the young man still hugging 
you around the chest? 

A As we got up he was still hugging me around the 
chest, yes. 


Q And be was docile at this point, was he not? 
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At this point he was docile, yes, sir. 
THE COURT: That bothers me, Did the girl 
ever turn the flasher on? 
THE WITNESS: No. She was unable to find the 
switch, 
THE COURT: But the way you worded it, it led 
me to believe that it was ultimately turned on. 
THE WITNESS: No, sir. 
Q Officer, as you arose this young man was in a 
docile state. At that time the flasher was not on? 
No, sir. 
Q Were you still giving instructions to the girl 
as to what she was to do? 
A No, sir. 
Q All right. 
And as you arose, did she get out of the ve- 
hicle? 
A Yes, sir. 
Q All right. 
Now, you didn't tell her at this point to con- 
tinue transmitting a signal fourteen, did you, sir? 
A No, sir. 
Q So as fir as you were concerned at the tine 


that this young man was in a docile state and you arose 
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to your feet and at the time tuis girl exited from the 
vehicle, a signal fourteen had been transmitted. Isn't 
that true? 

MR. GARDNER: Objection, your Honor. Asked 
and answered. He said he didn’t know whether it 
was or not. 

THE COURT: de answered the question, I don't 
know how many times, that he didn't know, 

Q Sir, did you ask her to attempt another 
transmission of a signal fourteen? 
A No, sir. 

Q Was there anything to prevent you from waiting 


for assistance at this point? 


MR. GARDNER: Objected to, if your Honor please. 


He didn’t know if it was coming or not, 

THE COURT: I will sustain the objection. 

MR. WEITZ: On that ground, Judge? 

TRE COURT: On the ground -~ yes, on the 
ground that it's an improper question, It assumes 
that assistance was coming. 

Q Did you have any reason to believe that as- 
sistance was not on the way? 

THE COURT: ‘There was no reason for hia to 


believe that assistance was on the way. 
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MR. WEITZ: Is your Honor testifying for this 
witness? 

THE COURT: That's the objection that was 
made, 

MR. WEITZ: Your Honor is then making a judg- 
went that this jury has to make, 

THE COURT: I am not making a judgment. I am 
not letting you make an assumption that there was, 
in view of this witness' testimony that he didn't 
know there was a signal fourteen, 

MR. WEITZ: He claims he didn’t know, 

THE COURT: He testified under oath that he 
didn’t know. 

You have not produced any contrary testimony. 
That's all the evidence there is, And you cannot 
assume on that basis that assistance is coming. 
That is why I sustained the objection, 

MR. WEITZ: If your Honor pleases, I think we 
have in the evidence the CB transmission, don’t we? 

THE COURT: Yes, there is, But you're talking 
about this witness’ mental state of mind, counselor, 
You are not talking about what happened elsewhere 
in Mineola, 


MR. WEITZ: Didn‘t he also tell us, Judge, his 
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radio was on and he could hear << 

THE COURT: He said he did not hear. Don't 
you testify. It's the jury's recollection. 
Q Officer -- 

THE COURT: Wait a minute. 

MR. WEITZ: I will ask the question. 

THE COURT: Wait a minute, 

It‘s the jury's recollection that would control 


what che prior testimony was, But do not assume 


facts in your questions or I will straighten it 


out every time that you do. 

MR. WEITZ: Surely, Judge. 

Q Officer, when you got up the man was still 
docile, true? 
A True, sir. 

Q The girl had attempted, as far as you were 
concerned, to transmit a signal fourteen, true? 
A True, sir, 

Q The girl had attempted unsuccessfully to put 
on the flashers as far as your recollection was con- 
cerned, true? 

A True. 
Q And the girl had performed as best as she 


could, everything you had instructed her to do, true? 
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I would say that’s truc, sir; yes, sir, 

Q You did not ask her, Officer, to continue to 
transmit a signal fourteen, did you? 

A No, sir. 

Q Was that because you believed, Officer, that 
the signal fourteen had been successfully transmitted 
when you heard -~ when you wre asked by the girl for 
a better location? 

A No, sir, 

Q Didn't the girl say to you they want a better 
location? 

A Yes, sir. 

Q And didn't you understand that to mean that 
she was -— that she had transmitted this signal fourteen 
and they were asking for a better location? 

A No, sir. 

THE COURT: The objection is still sustained 
as to -- 

MR. WEITZ: I am not finished, Judge. There 
is no objection now, 

THE COURT: Well, you have not sustained your 
burden on that question. 

MR. WEITZ: Judge -- 


THE COURT: Go ahead. 
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wR, WEITZ: %' T rause, it’s for a moment to 
reflect on the answer. 1 don’t really think it’s 
necessary for the Court to interject remarks at 
this time, 

THE COURT: Iam r0t -- 

WR, WEITZ: 17 don't want to engage in colloquy 


with the Court. 


“THE COURT: You are going to as long as you 


pursue this kind of tactic. 
3 dell, Officer, what did you think they meant 
when they asked for a better location? 
A I thought it was possible that if they had a problem 
understanding her *cansmission or her request, they were 
attempting to find the locatton to send another car to 
ascertain what her request is or what the request of 
the person transmitting was. 
9 ficer, did you then walk to the police car? 
Ye walked towards the police car, yes, sir. 
Q Before you walked to the police car, did you 
swing around and put a hammer lock on this individual? 
MR. GARDNER: If your Honcr please, at this 
stage I will object. Counsel has been going in 
piece by piece as if this was a film clip done 


one frawe at a time. He has not mentioned anywhere -~ 
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THE COURT: The jury is fully aware of this 
and I don't think we have to point it out again. 
And you will be given a full opportunity on cross- 
examination to bring out the full story. 

MR. GARDNER: If your Honor please, he is not 
indicating what the other individual is doing dur- 
ing this time. 

THE COURT: That's perfectly all right. You 
will be able to clarify it. 

Q Well, Officer, did you ever say -- 

THE COURT: Wait a minute. There is no incon- 
sistent testimony. 

MR, WEITZ: Your Honor is indicating I left 
something out and I have not, And if your onor 
wants me to show him at the side bar I have been 
following word by word, line vy line -- 

THE COURT: I have been watching what you 
have been doing, the same as Mr. Gardner has been 
watching what you're doing. 

Q Did you -- 

THE COURT: Don't read from something in the 
evidence, Ask a question, 

Q Did you swing around and put a hammer lock on 


this man? 
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Yes, a4¢. 

Q And did you do that right after you got up 
quietly and docilely with the man? 

A Yes, sir. 

Q Now, would you tell this jury when you swung 
around and put a hammer lock on him, would you describe 
your motions as to exactly what you did. 

A My motions, sir? 
Q Yes, 
A As I got to ay feet and the subject was behind me 
with his arms around oy waist and chest area, I had ay 
hands on top of his wrists. As I got up I was able to 
pry his hand off of my chest. I swung around and brought 
his arm around with me into a hammer lock in back of hin, 

Q You gay you brought his -- was it one arm or 

two arms? 
A One arm. 
Q Which arm? 


I believe I swung to my right, but I aw not even 


Holding on to which one of this man's arms, 


A If I swung to my right, it would have to be his 


right also and it would have to be his right ara. 
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Q So you were holding his right arm by the wrist, 
do you say? 

MR. GARDNER: {f object, if your Honor please. 
fhe witness said he clearly doe ‘'t recall if it 
was that he swung to the right or te’.. And if it 
was right, it would have been his right arm, And 
I don't think it's fair for counsel to establish 
for a fact since he says he doesn’t recall exactly. 
Q Is this your best recollection, Officer? 

Yes, it is. 

Q And are you right-handed? 

I am, sir. 

Q Ana now would you describe for us t?2 position 
you were in when you say you had what you call a hammer 
lock on this man, 

A When I had the hawmer lock on hin I was standing 
to >is rear and his arm was bent and behind his back. 

Q You say his arm was bent. Were you holding 
it in a bent position? 

A Yes, sir, I was. 

Q Were you applying pressure in any direction? 
A I was applying pressure to hold it in the rear of 
the gentleman, yes. 


Q And were you pushing upwards ae you held his 
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wrist to the rear? 
A I was applying pressure upwards, yes, “°°. 

Q And what were you doing with your left arn’ 

Y don't recall, sir. 

Q well, did he remain in a standing position 
with his arm -- is this what you mean when you say a 
hawmer lock (indicating)? 

A Yes, air. 

Q The position I have my hand in (indicating)? 

Yes. 

Q And you were holding him around the wrist? 

Yes, sir. 

Q Did you have any part of your left arm against 
any part of his body? 

A I couldn't say for sure, but in a position like 
that it would normally be on his left shoulder. 

Q fell now, this way or around the neck (indi- 
cating)? 

A No, on his left shoulder. 

Q And what would you be doing? Would you be 
pushing forward or pulling toward you? 

A I would be directing him in the direction I wanted 
to go or I wanted to move the subject, 


Q Now, when you put this hammer lock on the aman, 
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up until that instant when you spun around and grabbed 
him and pulled his right arw up and applied pressure in 
a direction, up to then he was docile? 

MR, GARDNER: Objection, if your Honor please. 

Does he mean when they got up from the ground’? 

MR. WEITZ: From the time he got up from the 
ground, 

THE COURT: I will sustain the objection as 
to forn. 

You don't have to have a short summation on 
every question, 

MR. WEITZ: I will proceed then, Judge. 

Q At the time that you were pressing upward and 
you bad your left arm -- left hand on his left shoulder, 
at that tine what, if anything, was he doing? 

A He was starting to walk towards the police car. 

Q In ¢he direction in which you were moving? 

Right, sir. 

Q And he offered you 10 resistance? 

MR. GARDNER: At what point? 

MR, WEITZ: At that point. 
A Again, it would be only an estimate. I don't know 
the measurements; ten, twelve feet. 


THE COURT: Tne question is: At that point 
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when you were guiding him towards the car, was he 

offering any resistance? 

THE WITNESS: Oh, no, sir. 

Q when you were on the ground before you got up, 
did he attempt to let go of you and run away? 

A No, sir, he did not. 

Q Now, a8 you walked those ten or twelve feet 
toward the car, did you have in mind at that point your 
previous observations as to this man’s ups and downs 
and irrationality? Did you bear that in mind as you 
walked towards the car? 

A Yes, sir. 

Q And did you endeavor to keep a tight grip on 
this young boy? 
A Yes, sir. 

Q And then did you get -- did you ever atteupt 
to cuff him and restrain his hands? 
A Did I ever attempt to? 

Q Yes. 

No, sir. 

Q As you got to the vehicle, did you bring the 
individual all the way over to the vehicle? 

A No, sir, We never reached the vehicle. 


Q For what purpose were you bringing the indi- 
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vidual, this young man, to the vehicle? 
A I had intended to handcuff him when we got to the 
vehicle. 

Q When he had his arms around you and you bad 
your arms free, you were able to separate his arms, you 
told us before, true? 

A When we got up, yes, sir. 

Q And he was docile at that point, true? 

When we were getting up he was docile, yes. 

Q Where were your cuffs kept, Officer? 

On the loop on the gun belt, 

Q Would you hold that up for us and tell us if 
that's where it is carried now. 

A This is the front of the belt and this is the hol- 
ster (indicating). And they are carried to the rear 
and slightly to the right, in oe fashion (indicating). 

Q Now, Officer, did you keep in mind that pos- 
sibly as you walked towards the car, that this yound man 
would again start to babble, scream and try to get away 
from you or pull away from you or do something of that 
naturs? 

A I am sure the thought went through my sind, yes. 

Q And you were alert for tast, were you not, 


sir? 
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Q When you got -- as you got close to the car, 


Yes, sir. 


did you let go of him? 
A I didn't let go of him. He broke loose, sir. 

Q Well, you had him from behind, did you not, 
Officer? 
A I did, sir. 

Q And you had his right hand -~ you were pushing 
up? 
A Yes. 

Q And you had him by the left shoulder? 

Yes. 


Q And would you describe for us how he managed, 


this five foot nine boy, managed to break loose from 


your grasp? 
A He spun around and I was just unable to hold hin. 
Q When you say he spun around, in which direc- 
tien did he spin? 
A He spun to the right, sir. 
Q To the right? 
Yes, sir. 
Q Didn't you apply pressure on that right ar# 
you were holding behind his back by the wrist when he 


spun to the right? 
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I most certainly did. 
Q when you say he spun to the right, Officer, 
do you mean this way, the way i have turned -- 
MR. GARDNER: I object, your Honor. Counsel 
is turning to the left, 
Q -~- or do you -~ 
THE COURT: ait u minute, The least you can 
do when you stand in front of the jury, you could 
have spun the right way. 
MR. WEITZ: I gave him both directions, Judge. 
COURT: No, you didn't, 
WEITZ: 1 gave him both directions, Judge. 
CUURY: No, you didn't, 
WEITZ: The jury can say whether I gave 
both directions, Judge. 
‘HE COUNT: Ladies and gentlemen, we will take 
a five minute recess. I want to have words with 
counsel. 
Don't discuss the case, 
(The jury leaves the courtroom and the follow- 
ing takes place out of the presence of the jury: ) 
THE COURT: Counsel, your conduct is insolent, 
Your words ere conteaptuous, And if you do it again, 


I will start keeping score on you and I will tally 
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it up at the end of th. case, And don't do it 
again or T am warning ;ou there will be no recourse 
excepi to the Court of Appeals, 

MR, WEITZ: May I have a request, Judge? 

I would respectfully request to your Honor 
to have the question I read to the officer read 
back. And if I had not indicated two spins -- 

THE COURT: XX heard and I saw what you did 
and that's not what I am saying. It's your inso- 
lent tone and your insolent sneering at the Court 
and your insolent language to the Court, And I 
will not have any more of it. 

MR. WEITZ: If I have been insolent, if your 
Honor please, I apologize to the Court. 

THE COURT: Your apology is accepted and I 
tell you right now I will not tolerate any more 
of it. And I am warning you, and this is the last 
warning you will get. 

MR. WEITZ: And your Honor will have no pro- 
blem with mo. 

Before the jury comes back, I would respect- 
fully ask the Court to see whether or not in ay 
question to this witness -- 


THE COURT: I have heard and I' understood 
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whet sou sane and IT unveistand what you're saying, 


You will not carry out any such demonstration. You 
will stand there and ark questions and you will not 
carry on those questions in the tone you have been 
carrying thea ouc in. 

Oring the jury back, 

hit, GARDNER: I would like the record to re- 

flect that I rose in cbhjection to that question 

precisely because and in demonstrating to Mr. Weitz‘ 
move to the left and rather than to the right. 

THE COURT: Bring the jury back. 

(The jury enters the courtroom and the follow- 
ing takes place in open court and in the presence 

of the jury:) 

MR, WEITZ: May I ask the witness to demon- 
strate the direction of the turn, Judge? 
THE COURT: No. The direction of the turn 

is perfectly clear. He said he spun to the right. 

Q At this point, just before he spun to the 
right, you were both facing in the same direction, 
correct? 

A Correct, sir. 
Q And to the right would be both to his right 


and to your right? 
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That is correct, sir, 

Q Well, as he turned or spun to the right, what 
did you do? 
A I lost my grip on hia, sir. 

Q Weren't you holding him by the wrist? 

Yes, sir, I was. 

Q Weren't you applying pressure upwards? 

Yes, sir. 

MR. GARDNER: We have been through this, 
Honor. 
THE COURT: We have been through this twice, 

but this is his style. 

Q As he came around ~~ as he spun to the right, 
did he end up facing you, Officer? 
A For a moment, yes, sir. 

Q What did you do? 

I made an attempt to grab hia agein. 

Q Will you describe that attempt. 

I reached out with both hands in his direction, 

Q How far was he from you? 

Within inches, 

Q Did you lay your hand upon hia? 

Yes, sir. 


Q On what part of his body did you place your 
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hand? 
A Some part of the upper extremities. I am not sure 
whether it was his shoulder or his T-shirt or somewhere 
in the chest area, 

Q And what did you do thereafter? 
A I was unable to grab hold before he started for 
the police car, 

Q Well, when you grabbed him by the shoulders, 
he had his back to the police car, did he not? 
A When I grabbed him by the shoulders? I never did 
grab him by the shoulders. 1 attempted to, but I was 
unable to hold hia, 


Q And he had his back to the police car, didn't 


sir, 

So from the time you tried to grab him by the 
shoulders until the time he started for the police car, 
he had to turn around again? 

A Yes, sir. 

Q Did you try to grab him at that point? 
A As he spun around I was knocked off balance by the 
motion of the twisting and I was off balance and I was 
unable to hold hia, 


Q Which turn knocked you off balance, Officer? 
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His swing to the right, sir, 

Q Well, Officer, did he get into the car even- 
tually? 
A Yes, sir, he did, 

Q where were you when he got into the car? 

Following him, sir. 

Q Were you on your feet again? Had you gottn 
up to your feet again? 
A ¥ never lost my footing, sir. I didn't fall to 
the ground. 

Q Well, were you on your feet when he got to 
the car, Officer? 
A Yes, sir, 

Q And how long -- how far away from you was he 
when he got into the car, O/ficer? 
A A foot or less, 

Q And what were you doing while he was getting 
into the car, Officer? 
A Trying to take physical charge of hie again, 

Q Would you describe physically what you were 
doing? 
A I was reaching for his, attempting to get a hold 
of him, attempting to prevent hie from escaping from ae. 


Q You say escaping from you. Do you sean enter- 
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ing the automobile? 
A Yes, sir. 
Q Well, did you grab hold of him? 
Did I? At what time, sir? 
Q As he was entering the automobile. 
No, sir. 
Q Did he sit himself behind the wheel? 
Yes, sir, he did, 
Q And were you still a foot away from him when 
he sat himself behind the wheel? 
A No, sir. I was right in back of him, sir. 
Q Pardon ne? 
No, I was right in close proximity to hia, sir. 
Q Less than a foot away? 


Yes, sir, 


Q Did you grab him as he cat behind the wheel? 


No, sir, I did not, 
Q Did you attempt to cuff him as he sat behind 
the wheel? 
A No, sir, I did not. 
Q I show you Plaintiff's Exhibit 11-D in Evidence, 
Officer. 
(Handed to the witness.) 


Q Is this a fair and accurate picture of the 
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front seat of your car, the car that wa: involved in 
the shooting on that night? 
MR. GARDNER: Objection to the form of the 
question as to shooting, your Honor, 
I have no objection to anything as far as the 
incident is concerned or weapon being discharged, 
MR. WEITZ: On this event, this night. 
A Yes, sir, this is a picture of the front seat of 
the car, sir. 

.* And is that a picture of the position it was 
in when you drove it that night, the front seat? 

A I would say to the best of my recollection, yes, 
sir, 

Q And was this car equipped with any special 
tilt steering wi.eel? 

A No, sir. 

Q 30 would that be a fair and accurate descrip- 
tion of the position of the steering wheel in the car 
that you were operating on that night, the position it 
was in? 

A Yes, sir. 

Q And when this young man got into this car, did 

he put his hand on ‘he steering w' eel? 


A Yes, sir. 


Sehlmeyer-Direct 
MR. WEITZ: May I have the jury take a look a* 
picture while I auestion the witness, Judge? 
WHE COURT: Yea. 
WEITZ: Pardor. me? 
COURT: Yes. 
WEITZ: May I hand it to then? 
COURT: Just hand it to the foreman. 
WEITZ: Thank you, Judge. 
{Photograph referred to is handed to the jury.) 
THE COURT: Go ahead with your question, 
(The jury views the photograph and the follow- 
ing occurred: ) 
Q Did he put beth hands on the steering wheel? 
I believe he did, sir, 
Q And to do that the hands are in f:ront of the 
infividual, true? 
A True, cir, 


Q Did you put your cuffs on him while he had his 


hands on the steeriag wheel? 


A No, sir, 
Q Did you attempt to pull him out of the car? 
At that point, sir? 
Q Yes, 


No, sir. 
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MR. GARDNER: The alternates have not seen 
MR. WEITZ: Yes, thank you. 
May I hand it up, Judge? 
THE COURT: Yes. 
(Photograph referred to are handed to the 
alternate jurors.) 


Q What did you do, Officer? 


I reached in, in an attempt to shut the engine of 


the car off and remove the keys because the subject had 
begun to rev the engine up, I would say, to its full 
extent. And if he had thought to put it in gear, he 
may likely have killed someone. 

Q Officer, was there a console between the two 
seats? 

Yes, sir. 

Q Was the key located on the right~hand side 
of the steering post? 

\ Yes, sir. 

Q When you say you attemp: d to reach in to get 
that key out, you're right-handed. Did you do that 
with your right hand? 

A No, sir; my left hand, sir. 
Q Are you saying to this jury that you reached 


across the front of thic -~- were you inside or outside 
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the car when you tried to pull those keys out, as you 
claim? 
A Outside the car, sir, 
Q Was your entire body outside the car? 
No, sir. 


Q What part of your body was in the car? 


A My left arm was inside the car, my left hand. I! 


had to put the upper part of my body in the car in order 
to reach that far, sir. 

Q As you tried to reach in, how far did you have 
to reach to get to where the steering -- withdrawn. 

How wide was this front seat you sat on as 

shown in this picture, Officer? 

MR. GARDNER: { object, if your Honor please. 
The witness hasn't indicated he was seated in the 
front seat of the car. 

Q When you drove the automobile, did you -- 

THE COURT: It didn’t change from one moment 
to the next, when you ask him how wide the front 
seat was. I will allow it. 

Q How wide is the front seat? 
Standard width of an auto seat. 
Q How wide would that be? 


I don't know the length, sir. Your estimate is 
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as good as mine. 
Q Would you say it would be two and a half feet? 
I would say it’s in excess of two and a half feet. 
Q All right. 
So, Officer, you had to reach past this young 


man who was seated behind the wheel and paut the steer- 


ing column and around to get the key. Isn't that so, 


sir? 
A I reached on top, sir; not around, 
Q You had to reach over to do that, didn’t you, 
sir? 
A Yes, sir, I did, 
Q So that you were back from this young man as 
he was seated there, true? 
MR. GARDNER: I object to the form. 
MR. WEITZ: Withdrawn, 
Q Were you reaching across this man's vody? 
A His legs were extended past the front of the seat, 
yes. 

- Q But you weren't reaching across the seat part 
of the car, you were reaching over the steering whee) 
part of the car. Isn't that so, sir? 

A I might have been reaching over tke corner of the 


seat. I couldn't say exactly. I was not looking at 


112 Sehlmeyer-Direct 440 


the seat. 

Q Well, Officer, you were careful that you 
reached in to get these keys to be facing this young 
man. Isn't that so? 

A That is right, sir. 

Q So that as you reached in you reached in at a 
fé.at evay from where this young wan had his hands. 
Yen’t that so? 

A I don't understand your question, I‘m sorry, sir. 

Q Well, he had his hand on the steering wheel, 
Officer, true? 

A At one time, yes. 

Q And the keys are on the steering column, true? 

True, sir. 

Q Would you hold up your hand and show us how 
loag your arm is, Officer. ould you hold it straight 
up in the air. 

(The witness complies.) 

Q How long is youi arm, sir, from fingertip to 
shoulder? 

A Thirty-eight, thirty-nine inches, I wear a thirty- 
eight inch sleeve c» ay shirt. 

Q So a totei of thirty-eight to thirty-nine, 


would you say? 
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A I would say that's a good estiaate, yes, sir. 

Q And was your right hand st your right sid 
when you were attempticg this maneuver you just described 
for us of reaching in anc pulling ut the keys? 

A I believe it might save bees on the subject, but 
I don't know at this particular point while I was reach- 
ing, it could very well hove been on the ~idject. 

Q You don't k-ow where the -- where your hand 
was? 

A At that rarticular time 1 was reaching, no, I 
couldn't say that. 

Q Were you lookin; at the subject or looking 
for the keys or what? 

A I was looking at the sub‘ect. 

Q And as you jooked at the wiajecs, did you 

observe where his hands were? 


A His nande were flashing around, sir. 


Q So that he was no ionger attempting to steer 


the car? 

MR, GAP -%R: I will object, if your Honor 
please. We know at one point he had his hands on 
the steering wheel. We don't xrow what he was at~- 
tempting to do, 


THE COURT: So his hands vere no tonger on «he 
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steering wheel? 

Q True? 

That's correct, 

Q And, Officer, may I see this for a minute, 
Is there a gear shift mechanism on this car? 


There is a -- yes, there is a gear shift. 


Q Where is that gear shift on that picture, gir? 


On the photo, sir? 

Q Yes, 
A It looks like it may be hidden by the center post 
of the steering wheel. 

Q It can’t be seen on that photograph? 
A I can't discern it myself, no, sir, It could be 
behind the center post of the steering wheel. 

Q Officer, as you saw his hand flashing about, 
were you still reaching for the keys? 
A While I was reaching for the keys I saw his hand 
fiashing about, yes. 

Q Did you get your hand on the keys? 

No, sir. I never did get wy hand on the keys. 

Q Did you take your left hand and put it some 
place other than on the steering wheel, the steering 
colusn? 


A Yes, sir. 
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Q Where did you put it? 

On the subject. 

Q And on what part of George Haber did ycu put 
your left hand? 

A My hands at some time were all over the upper ex- 
tremities of his body, from his head down, 

Q Officer, did there come a tise that you claim 
you felt this young man‘s right hand reach some part of 
vou? 

A I felt his right hand and left hand approach se 
at many times, yes, 

Q Did there come a time when you claim you felt 
his right hand approach some portion of your body where 
you had a weapon? 

A No, sir, I don’t believe I have stated that, 

Q Well, did there come a time, Officer, that 
you withdrew your gun from your holster? 
A No, sir. 

Q Did there come a time, Officer, when you had 
your gun in your right hand and this young man was in 
the automobile? 

A Yes, sir. 
MR. GARDNER: If your Honor please, sy objec- 


tion to this line of <-- I understand your Honor’s 
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ruling that I get my chance, but I think it's 
grossly unfair to the witness on the stand to 
spurt out his actions and to leave the jury totally 
void of what was happening to the other individual. 
‘J will abide by your Honor's ruling, but I think 
it's -— 

THE COURT: The jury is sophisticated to 
know what the facts are here. They heard this 
Officer's complete version at one poiut. 
Q Well, Officer, let's back up for a minute. 

Did there come a time when you put your hand 
your gun? 


There came a time when I placed way hand on my gun, 


Q And that was befcre the gun came out of the 
holster, true? 
A True. 

Q And when the gun came out, you had it in 
your right hand, true? 
A Not solely, sir. 

Q Officer, do you remember being questioned at 
the District Attorney's Office on October 2nd, 1972, 
at one p.m. in the afternoon and you were interrogated 


by a Frank P. Dillon, an Assistant District Attorney, 
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and there were various detectives there? Do you remer- 
ber that happening, Officer? 

A I am aware I was questioned by the District Attorney, 
I am aware it was in October. As to the time and the 
date, I am not certain, 

Q Well, Officer, let me hand you this transcript 
that's previously been delivered to court under sub- 
poena and I direct your attention to page 14, and I will 
ask you, sir, did you give these answers to these ques- 
tions? 

“QUESTION: You then put your hand over by 
yous gur, Is that right? 

“ANSWER: Yes, sir. 

“QUESTION: And when the gun came out, you 
had it in your right hand? 

“ANSWER: When the gun came out it was in ay 


right hand; yes, sir." 


Did you give those answers to those questions, 


That’s what I iust testified to, sir. 

MR, WEITZ: If your Honor pleagce, it calls 
for a yes or 20. 

MR, GARDNER: They are not inconsistent. 


MR. WEITZ: wudge, that's argumentative. 
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THE COURT: Wait a minute, wait a minute. 
This witness said the answer is yes, and go me 
MR. GARDNER: If your Honor please ~~ 
THE COURT: Go on and overruled. 
MR. GARDNER: It's not an objection, sir. I! 
believe if some part of something is read under 
the Federal Rules -- 
THE COURT: Of course, you will be able to 
read the whole thing. 
¥R. GARDNER: I understand that, your Honor. 
THE COURT: But you have to wait for your turn, 
Q Now, you say, Officer -- let me read a few more 
questions, please. Let me go back one question. 
MR. GARDNER: What page are you on? 
Q The same page, 14. 
“QUESTION: Now, as you were inside, as he was 
inside the car and you felt him at your gun -- 
"ANSWER: Yes, gir, 
“QUESTION: -~ you then put your hand over by 
your gun, Ie that right? 
“ANSWER: Yes, sir." 
Now, Officer, when you asked this question -- 
when you answered this question as to feeling George 


Haber at your gun, how did you feel hie at your gun, 
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Officer? What did you feel? 

A I felt the holster move, being tugged on, pulled. 
I felt the pressure on the belt where the holster was 
attached to, 

Q And when you felt movement and pressure, you 
were struggling with this young man, weren't you? 

A Yes, sir, I was. 

Q So when you felt movement and pressure about 
some part of your body, as you have described a moment 
ago, you put your right hand on your gun? 

A Uh, huh. 

Q True? 

Yes, I reached for my gun. 

Q And you removed it from your holster, didn't 
you? 

A I didn't say that, sir. 

Q I am suggesting to you now, sir, that that's 
what you did, Did you do that, sir? 

MR, GARDNER: I object, if your Honor please, 

If he wants to put a question, let him put a ques- 

tion. I don't think his suggestion has any materi- 

ality. 
"HE CouRT: Your testineay is aot called for. 


_ You have been asking questions. 
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Q Well, Officer, wien the gun came out of your 
holster, it was in your right hand. Isn't that correct? 
A It was in both our hands, yes, 

Q Officer -- 

MR, GARDNER: I didn’t hear that, 
MR. WEITZ: He said it was in both our hands. 

Q I will read the question and answer to you 
when the DA was asking you this. 

"QUESTION: And when the gun came out, you 
had it in your right hand? 

“ANSWER: “hen the gun came out, it was in my 
right hand; yes, sir." 


Was that true when you said it then, sir? 


MR, GARDNER: It would be clear on the record, 
if your Honor please, Mr, Weitz, would you please 
acknowledge that you're reading from the same page 
14? 

MR. WEITZ: I certainly aa. 

THE COURT: All right, we will suspend now, 
ladies and gentlemen, until 2:15, 

Don't discuss the case, 

(The jury leavas the courtroom.) 


(Luncheon recess. ) 
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AFTERNOON SESSiON 


(The jury enters the courtroom, ) 
(Robert Sehlmeyer resumes the witness stend.) 
BY MR, WEITZ: 

Q Now, sir, at some time after you had the gun 
in your right hand, did you strike George Haver with 
the butt end of the gun? 

4 Yes, sir, I did. 

0 Was he in the car when you struck him with 
the gun? 

& Yes, sir, he was, 

9 And di you strike him wore than once with the 
gun? 

A Yes, sir, I did, 

Q And did you strike him hard enough to break 
the handle of the gun? 

A I don't know whether the handle broke at that part 
of our struggle, but I do know the handle was broken, 

Q Now, Officer, that gun is up before you now, 
Did you replace the handie? Is that it? 

A Yes, sir, I had. 

O Is it possible for you to close tat chamber 
-- did both sides of this handle come off? 

A Yes, sir. 


Qo And when you hi* him with the gun would you 
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w 
tell me how you held this gun when you hit him with it. 
Put both hands on it and show me how you held it when 
you struck this yor:rg boy with that gun. 
A During the ensuing struggle I am not sure exactly 
how I was holding it. i 
Did vou hit him with the butt? 
i hit hi with the butt end of it, yes. 
And you hit him more than once, didn't you? 
sir, I did, 
Aad he was in the car when you did that? 
We were both iu the car. 
Q 4nd were you then holding the gun by the 
cylinder or the barrel when you did that? 
A Probably. 
q Would you put your hand on the cylinder or 
the barrel and show me how you were holding it. 


A I don't know how I was holding it, but it was 


probably this way (indicating). 


Q And, Officer ~~ 


Yes, sir. 

Q When you were striking this boy with that gun, 
did he put up his hands? 
A His hands were flailing. 


Q When his hands were flailing, were they flail- 
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ing at the gun you were striking him with? 
A They were flailing at me, sir, 
Q Wasn't he trying to ward off that gun while 
you were fighting? 

MR. GARDNER: Objected to, your Honor; opera- 
tion of the mind of another party. If he wants, 
he can ask what he was doing and what actions he 
observed as far as George Haber are concerned. 

THE COURT: I think he is asking that ques- 
tion, 

Q Well, Cfficer, did there come a time when you 
stopped hitting him with that gun? 
A Yes, sir, 

Q Dia you holster the gun after you stopped 
hitting him with it? 
A No, sir. 

Q Well, did there come a time after you struck 
him with the gun that you removed him from the car? 
A ¥ did not in fact remove hie. The struggle ensued 


where we both came out of the car, sir. 


Q Well, “ou never entered the car, did you, sir? 


Yes, sir, I was in the car. 
a That was when you weve hitting his you were 


in the car? While you were hitting him with the gun? 
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Is that what you mean? 


A While I was in the car is when it was necessary 


for me to use the gun, yes. 

Q Officer, did you enter the car for the pur- 
poses of hitting him with the gun butt? 
A No, sir. 

Q Were you inside the car when you were hitting 
him with the gun? 
A Yes, sir. 

Q Were you completely in the car or was only 
part of your body in the car? 

A To my recollection, to me, possibly the lower ex- 
tremities of my legs may have been outside of the car. 

Q When you say lower extremities of your legs, 
what do you mean, Officer? 

A From the knee down, probably. 

Q So that you were leaning into the car and 
hitting him with your right hand, with a gun in your 
right hand? 
A I was inside the car end we were struggling, yes. 
And during the struggle I struck him with the gun. 

Q And he was ne in that front seat? 3 

Yes, sir, 


Q Well, Officer, did you straighten up or re- 
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move your body from the car? 
A Yes, sir, I did, 

@ All right. 

And when you removed your body from the car, 
did you holster your gun? 
A No, sir, not at that point. 

Q Did you pull this boy out of the car at any 
time, Officer? 

A I don't know what you mean by the tera pull hin 
out of the car. 

Q Did you yank him out of the car? 

No, I did not yank him out of the car. 

Q Did you lay your hand on him and remove hin 
from the car? 

A No, sir, I did not. 

Q Did there ever come a time, sir, when you had 
hia by the wrist and you threw his up against the left 
rear door of the car? 

A I cannot recall doing such a thing, 

Q Do you deny doing it? 

A We were struggling. As to whether I threw hin 


against the car -- 


® 


Q = You don't deny it? 


I do not know, 
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MR. GARDNER: I object, your Honor. 

Q Do you deny doing it? 

I €o not know, 

Q Did you erer have the boy by his hair? Ever 
hola him with ore ‘snd ty his hair, whether the left or 
tae right, about whet I indicated (indicating) ? 

A Yes, sir. 

Q Was that with the left o. right hand that you 
were doing that? 

A IT had him by the hair with ay left hand, 

Q Did you have the gun Lolstered at that tine? 

No, sir. 

Q Were you outside the car when you had him by 
the hair? 

A Yes, sir. 

Q Officer, are you familiar with this veapon? 

You had it for over seventeen years, Is that right? 


A Yes, sir. 


Q This gun cannct go off accidentally. Isn't 


that true? 
MR. GARDNER: I object, if your Honor please. 
I don't know what counsel meanzs by that. I object 
to the form of the question, if your Honor please. 


THE COURT: I will let this witness ansver as 
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to whether it can go off accidentally. 
I don't understani the question. 


Q All right, Officer. 


This gun requires a finger on the ‘rigger for 


it to go off. Ien'’t that true, sir? 
A Yes, sir, 1% does, or something on the trigger. 
Q This gun has a tr‘age. guard, does it not? 
It does, sir, 
Q This gun hae a safs y, does 6: not, an internal 
cafety, does it nor’ 
A Yes, siz. 
Q This gua hee a r.cot’ ~ on i is fired does 
it not? 
A It does, sir. 
Q And by re-oii, it‘s a movement of the gus, 
right? 
A Yes, sir. 
Q You can feel it go off when it's fired, true? 
Yes, sir. 
Q And you see a flash when it's fired, true? 
Possible, 
Q Well, have you fired that gun on many occa- 
sions, Officer? 


A Yes, sir. 


GO, 
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Q And you have seen a flash come out of the 
muzzle of that gun, come out on many occasions, haven't 
you, Officer? 

A On occasions, especially on night firings, sir. 

g And these events took place at night, did 
they not? 

A They did, sir. 

Q And, Officer, was thie trigger pulled while 

you had this boy by the hair? 
A I do not know, sir, I am not aware of whether I 
had him by the hair at the time that the gun went off, 
I don't know, 

Q When you were at the left rear side of this 


car, was a shot fired from that weapon? 


A According to what I can ascertain, yes, a shot was 


fired. 

Q Well, Officer, you were there, were you not? 

I most certainly was, sir, 

Q You had possession of the gun, did you not? 
Mi. GARDNER: I object, if your Honor Please. 

When he says possessior of the gun, I am not clear 

whether counsel means he had full possession of it 

physically or whether or not it wau his gun and 


the same gun we are talking about now. 
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I object to the form of the question. 
THE COURT: The officer can handle it. If he 
didn't have complete possession, he should so state. 
THE WITNESS: I had partial possession of the 
gun, 
Q Did you uave your hand on the butt end? 
At what point, sir? 
Q At the time the first shot went off. 
I do not know, sir. 
Q Dic you have your hand on the barrel end? 
A My hand was on the gun. As to exactly where, I 
do not know, 
Q Officer, is there a chawber on that gun that 
you now have in an open position? 
A There is, sir. 
Q When that’s closed, is there a space behind 
the chaaber? 
A Yes. 


Q As it is in the position now? 


Yes, sir, it is. 


Q When that gun is fired, do gases and debris 
come out of that space behind the chanaber? 
A I assume gases would come out there. As to debris, 


I*m not qualified to say. 
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Q And powder comes out of that end just as well 
as out of the muzzle. Isn't that true, Officer? 
A I would not be qualified to say. 

Q Officer, when you became a police officer, 
did you study the function of this weapon? 
A I studied the function of the weapon, yes. 

g And did you study how a bullet is propelled 
from that weapon? 
A I was informed ag to how it was propelled from the 
wea pon. 

Q And you know how it was propelled, do you not? 

I have a working knowledge of the weapon, yes, 

Q Tell us how that weapon is fired and how the 
bullet is propelled out of that weapon, 
A The bullets are loaded into the chamber, which is 
the round portion of the revolver. The chamber is then 
closed, The gun can be fired either single or double 
action, If it's fired single action, the hammer is 
brought to the rear until it comes to a stationary 
position. Pressure and then applied to the trigger. 
This releases the hammer. The hammer moves forwarc, 


The firing pin strikes the primer. 


Q And what is the primer, Officer? 


Primer is the central part of the bullet in the 
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rear which is the initial force to ignite the powder 
that is inside the chaeber. 

Q And ie that power ignited? 


MR. GARDWER: I think if he asks him a ques- 


tion and he is interested in it, he should get the 
whole answer. 

THE COURT: Let him answer. 

THE WITNESS: The ignited powder in the priuer 
then ignites the powder charge in the cartridge 
itself. The burning of the powder forms a gas. 

The expansion of the gus forces the projectile 
from the end of the cartridge down the barre) and 
out the suzzle end. 


Q 


And you have gases and powder in various 


. 


states of ignition coming out of the front end as well 


as out of that space behind the chamber. Isn‘t that 
so, Officer? 


A I know there are expanded gases coming out the 


front. I am not qualified, I am not a ballistics ex- 
pert, as to whether they come out the rear, and if so, 
how often, 
Q You never learned that? 


No, sir. 


Q Well, Officer, when the gun went off the fir: . 
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time, you say someone else's hands were on the gun? 
A Yes, sir, I do. 
Q Whose hands would you say were on the gun? 
George Haber. | 


Q Where do you say ey were? 


A I could not say exactly. I know we were struggling 


for possession of the gun. ‘1s to where his hands were 
exactly, I could not gay. 

Q Officer, did you feel his hands on the gun or 
did you see it? 
A I felt his hand. 

Q Where did you feel his hand? 

Against my hand. 

Q On what part of the gun was your hand? 
A I do not know, air, I do not know whether it Was 
on the chamber or on the barrel or on the trigger guard 
or @: the butt itself, 

Q Are you saying both of you had your hands on 
the gun at the same tine? 
A That's what I'm saying, sir. 

Q Officer, if somebody were to pick this gun 
up aad tried to fire it and somebody else were to hold 
the chawber and you were strugg!ing, you say to this 


jury tight, trying to grab this gun, right, with this 
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other gun? He was trying to grab it away from you, 
right? 
A Correct, sir, 

Q Isn*t it true that one could hold the chamber 
and prevent that from being fired? Isn't that true, 


Officer? Isn't that true? 


A t don't know from my knowledge, sir, and I wouldn't 


want to try it. 

Q Because you're not a ballistics expert? 

Exactly. 

Q Officer, when that gun went off for the first 
time, it didn't strike you, did it? 
A It did not, 

Q When that trigger was moved the first time, 
it wasn't pointed at you, was it? 
A I assume it was not pointed at me when the trigger 
was pulled, no. 

Q Officer, when that trigger was pulled the 
first time, you were facing the car, weren't you? 
A I don't know, sir, I was struggling. Our position 
was constantly changing. I covldn't say at that par- 
ticular incident -- 

Q Officer, weren't you by the left rear door 


of this car when this gun wag fired for the first time? 
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Yes, sir. We both were. 

Q And weren't you facing the left rear car door 
of this car when that gun was fired for the first time? 
A I do not know, sir. 

Q Officer, didn't you slam this kid up against 
the icft rear door of your car? 

MR. GARDNER: I object to the form, sir. ‘Ye 


called him a kid, a young boy. It's for the jury 


to decide, 


THE COURT REPORTER: Your Honor, when they 
sth yell at the same time, I cannot make a record 
a* all. 

THE COURT: Neither of them have that auch 
respect for each other. The proper way is to wait 
until the objection is completed and have a ruling 
on the objection and then proceed. 

MR. WEITZ: I will withdraw the question, 
with your Honor's permission, your Honor. May I 
do that? 

THE COURT: Yes. 

Q Did you slaw George Haber up against the left 
door of your car? 

THE COURT: He has answered that three tines, 


no. And your repetitiveness of questions shall 
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not and should not create any inference in the 


jury's mind that the same occurred. It was an 


old tactic started about 1933 by a man who thought 


he repeated | '‘mself often enourh it would be ac- 
cepted, 

MR, WEITZ: I was four years old at the tine 
and I certainly didn't know about it. 

THE COURT: Apparently you thought you learned 
something from history if you keep repeating some- 
thing to get the messace across, But this jury 
knows that's t the way it works. 

MR. WEITZ: I will have to produce a witness 
and I know that, Judge. 

14) Officer, did there come a time when you came 
to the rear of the automobile? 
A Yes, sir. 

Q And when you got to the rear of the automobile 
-~ by the way, Officer, you had your hand on the gun, 
you gay, wher. it went off for the first time? 
A Yes, sir. 

Q Did you ever testify that you never felt it 
go off? 
A Yee, sir. 


Q Did you ever testify that you never saw it 
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go off? 
A Yer, siz, 
Q The gun does have a recoil and flame at night, 
does it not? 
A Definitely, sir. 
Q Is that testimony true when you say you never 
saw it go off or falt it go off? 
A Yes, sir, 
Q So you were unaware that it had actually 


fired, Officer? 


A I heard a loud report, but I neither felt the re- 


coil nor did I see a flash. 
Q So, Officer, if you didn't see a recoil or 
feel a flash cr see a flash, all you hoard was a noise, 
how do you know where George Haber's hands were at the 
time this gun was fired, or is it something you imagined? 
MR. GARDNER: Objected to, if your Honor please. 
THE COURT: Yes, strike out the last part. 
A I know his hands were on the gun because from the 
time we left the car until we got to the rear and around 
to the back, it was a co.atant struggle -- 
Q Are you saying that from the time -- 
-~- for the possession of the gun. 


Q Are you saying from the time George Haber got 
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out of that car until the time the gun was fired for 
the first time, he had his hand on your gun the entire 
time, never let go\of it? 
MR. GARDNER: Objection, if your Honor please, 
It's not whet he said, It's argumentative. 
THE COURT: You said what you said. Don't 
take what he says, You say what happened. 
THE WITNESS: When he came out of the car, as 
I said, it was a constant struggle for possession 
of the gun, 
Q Are you saying his hands were on the gun con- 
stantly? 
A I could not say that, no, sir, 
Q Your hands were on that gun constantly, were 
they? 
A That I could not say either, sir. 
THE COURT: Are you Saying this was a constant 
struggle for the gun? 
THE WITNESS: That's right, sir. 
Q When you say struggle for the gun, sir, when 
you use that term, do you have in your mind somebody 
having his hand or hands on the weapon? 


A I mean we both had our hands on the weapon, 


Q Did you ever have possession of: the weapon 
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by yourself? 
A Yes, sir. 

Q Did you holster your weapon when you had it 
in your sole possession? 
A No, sir. 

Q Did you eventually come to the rear of the 
automobile? 

A Yes, sir. 

Q Was the gun fired again? 

To the rear of tha automobile, yes. 

Q And at the time that gun was fired at the 
rear of the automobile, did you have one or more of 
your hands on that gun? 

A Yes, sir, I did, 

Q And was that your right hand, Officer? 

Yes, sir, it was my right hand, 

Q And did you have your right hand on the butt 
end of the gun, Officer? 

A At what point, sir? 

8) The time it was fired when you were at the 

rear of the automobile. 
A I couldn't gay for a certainty, sir. 
Q Officer, was that gun discharged by the pulling 


of the trigger when you were at the rear of the auto- 
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mobile and you had your right hand on that gun? 

A It could have been discharged @ither by the pulling 
of the trigger or by the pushing of the trigger, 

Q Officer, did you have your finger on the 
trigger? 

A Not to my knowledge. 

Q Officer, would you pick that gun up and show 
us how you were holding the gun when you were at the 
rear of the automobile and you had your right hand on 
it and you did not have your finger on the trigger. 

A At what point are you speaking of, sir? 

Q When it was discharged, Officer. 

A As I said, when it was discharged I do not know 


when my finger was <. 


Q I asked you, sir, to pick it up and show us 


how you were holding it. 

MR. GARDNER: Objection, He doesn't know 
which point of time he is making reference to. 

THE COURT: He said as best as you can recol- 
lect at the time the second shot took Place, where 
his right hand was on the gun, if he can recollect. 
Q Would you hold it up and show us, 

A To ths best of my recollection, it was in the rear 


of the gun, possibly in this manner (indicating). It 
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may have been lower or higher. I have no idea. 
MR, WEITZ: Would the Court describe for the 
record the way it is, your Honor, so we can be 
sure, 
THE COURT: He had his hand with his index 


and his next to the index finger on the barrel and 


his thumb:on the top of the barrel and his so-called 
= 


trigger finger and middle finger on the front of 
the trigger guard. 
Q And will you tell us, sir -~- would you hold 
it in thatposition for a monent. 
Would you tell us, sir, at that moment, were 
you facing George Haber? 
A Yes, sir, I was. 
Q And were you directly in front of him or off 
to the side of him or what? 
A I would say I would be directly in front of kim 
or he would be in front of me, whichever way you want 
to put it. 
Q Face to face, so to speak? 
Yes, sir. 
MR. GARDNER: If your Honor please -- 
Q Where would George's hand -- 


MR. GARDNER: If your Honor please, I am di- 
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recting an objection to the Court. 
Yf your Honor Please, I object to Mr. Weitz 
now in front of the jury having the witness hold 
the weapon. He is now on three other questions -- 
MR, WEITZ: I am on the same question. 
MR. GARDNER: --~ with no wateriality to the 
Position of the weapon. 
THE COURT: Put the gun down. 
Q ¥Yould you .tell us where George Haber's hands 
were? 
A George Haber's hands were moving constantly, on 
me, on the gun. There was no specific point, unless 
you can pin it down to an exact moment, And even then, 
I probably couldn't tell you exactly where his hands 
were, 
Q Well, which hand or hands were on the gun as 
you had it with his fingers around the trigger guard 
as you just showed us and your other fingers on the 
butt end and the butt in the palm of your hand? What 
part of the gun were his hands on at that moment when 


the gun went off? 


A I could not tel} you, sir. 


Q Was it his right hand or left hand? 


Again, I could not tell you, sir. As I said ~- 
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Q Well, did you see his hand on the gun or are 
you guessing? 
A I saw, I felt; but as I snid, it was constantly 
changing. 

Q Officer, at that moment when it went off 
when you had your hand on the gun, as you described 
for us, and when you say you saw his hand on the gun, 
which hand did you see on the gun? 
A At the instant the gun went off time did not stop. 
There was not an instant replay that I could picture 
exactly where everything was at hat particular moment. 

Q You don't even know if he had his hand on 
the gun. Isn't that true, Officer? 
A I know we were struggling for the gun at that point. 

Q Officer, you don't know if he had even a 
finger on the gun at that moment when it went off. 
Ien‘t that true, sir? 

MR. GARDNER: Objection, if your Honor please, 


THE COURT: His answer was we were struggling 


for the gun at that time, at that point. That is 


an answer, : 
KR, WEITZ: Judge, that is a conclusion. 
TH COURT: That is an answer. Life is not 


quite that precise, 
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MR, WEITZ: If your Honor please, may we ap- 
proach the bench for a moment? 

THE COURT: No. 

MR. WEITZ: Pardon me? 

THE COURT: Ko. 

MR, WEITZ: May I mace a motion later on with 
respect to this particular juncture of the trial 
without waiving my rights by continuing, your Honor? 

THE COURT: Yes. 

MR. WEITZ: Thank you. 

Q When this gun was fired a second time, Officer, 
did you see what heppened to George Haber? 
A Yes, sir. 

Q What happened to him? 

He fell to the ground, sir. 

Q And was that at the point where you both were 
when the gun went off? 


A I beg your pardon, sir? I didn't understand you. 


Q Did he fall to the ground at that point where 


you both were when that gun went off a second tine? 
A Yes, sir. He fel’ to the ground there. 
Q And did he go right down to the ground? 
Yes, sir. 


Q Did you move him at all? 
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No, sir. 

Q Did you move your car at all? 

No, sir. 

o Did somebody come by at this peint? 

Someone caze by just shortly afterwards, yes, sir. 

a Was that a civilian? 
A The first people I recall being there were members 
of the Police Department, sir. 

Q Before any civilians came by? 
A The first people that I recall being there are 


police officers, sir. 


Q When you say that you recall, Officer, is there 


a period of time that you don't recall? 
A No, there is not a period of tiwe I do not recall. 
I did not make an inventory at that particular moment 
as to who was there, sir. 

Q Do you remember anybody coming up to you and 
asking you how you were? 
A No, sir, I do not, 

Q Did you see civilians in the area after fellow 
officers arrived? 
A Yes, sir, I did. 

Q How long after George Haber was shot and fell 


to the ground was it when the first police officer ar- 
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rived? 

A I would only have to estimate, but I would gay 
possibly a minute, maybe two, 


a And who was the first one that you saw? 


I do not know his name, sir. 


Q Officer, where were you when the first police 
officer came? 
A Standing on the left side of the car in the vicinity 
of the left rear fender. 

Q And you were holding on to your weapon, weren't 
you, Officer? 
A Yes, sir, I was. 

Q And you had to be told to put it away, didn't 
you, or didn't that happen, sir? 
A The officer who arrived told me to put my gun back 
in my holster; yes, sir. 

Q Did that officer take any of your equipment 
from you? 
A Ko, sir. 

Q Did anybody during that eveniig take any of 
your equipment from you? 
A Yes, sir, 

Q And when you turned over your equipment, did 


you turn over everything that you had wit: you on that 
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night? 

A I turned over everything I had in my possession 
at that time in the hospital. 

Q Had you lost -- well, let me ask you this, 
Officer: Did you give him your belt? 

A Yes, sir. 

Q And the holster? 

Yes, sir. 

Q = And the cuffs? 

A I assume so, I don't know, sir, I gave then 
everything I had on when I got to the hospital. 

Q Well, did you remove anything from your per- 
son from the time you had this struggle until the time 
that you turned: over your equipment? 

A Did I lose anything? 

Q Did you remove bins from your person? 

I removed my jack, yes. 

Q Pardon me? 

The jack was removed. 

Q Did you remove anything else? 

Not that I am aware of, sir. 


Q Officer, did there come a time on that evening 


when Detective -- when a Sergeant Rubino appeared? 


A I believe he was at the scene, sir, yes. 
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Q Who was Sergeant Rubino? 

He is a highway patrol sérg-ant. 

Q Is he a fellow officer? 

A A fellow officer, yes; a member of the Nassau 
County Police Departament. 

Q Did you get into your car with Sergeant Rubino 
following this shooting and have a conversation with 
hia? 

A No, sir, I did not, 
(Whereupon, there was a pause in the proceed- 
ings.) 
MR, WEITZ: May i have just one moment, Judge? 
(An additional pause in the proceedings.) 

Q Do you know Patrolman Eric R, Hilbig, H-i-1- 

b-i-g? Do you know Patrolman Eric R. Hilbig? 


A I know of hia, yes, sir; not on a persona) nature. 


Q I am going to show you this, 


MR. WEITZ: May I have it marked for iden- 
tification, your Honor? 
THE CLERK: One page document marked for iden- 
tification as Plaintiff's Exhibit 29. 
Q I show you this document, Plaintiff's Exhibit 
29 for identification, and ask you to read it to your- 


self, Officer, ' 
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(Document referred to is handed to the wit- 


ness.) 


Yes, sir, 
Q Does that refresh your recollection that 
Sergeant Rubino came along and you and he got into 
the car and discussed the event right after it took 
place? 
4 I don't recall speaking to Sergeant Rubino. 
Q You don't recall that? 
No, air. 
MR. WEITZ: I offer that document in evidence, 
your Honor, 
THE COURT: Let me see it -- show it to Mr. 
Gardner first. 
(Document referred to is handed to Mr. Gardner.) 
MR, GARDNER: I am going to object, if your 
Honor please, 
THE COURT: Let me see it, 
MR. GARDNER: I suggest -- 
THE COURT: Let me see it, 
MR. GARDNER: I have to aake a comment, your 
Honor 
THE COURT: Wot now, not in the front of the 


jury. 
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Le}; me see it. 

MR. GARDWER: May I then respectfully direct 
your Honor's attention with great respect to the 
signer of that document. 

THE COURT: I understand the nature of your 
objection, at least I think I do. Mut let me sce 
it. 

(Document referred to is hauded to the Court.) 

THE COURT: Step up, gentlemen, 

(The following takes place at side bar cut of 
the presence of the jury: ) 

THE COURT: On what theory? 

MR, WEITZ: This is part of the official in- 
vestigation, your Honor, It's an admission and 
it's a document made in the regular course of -- 

THE COURT: Admission by whoa? 

MR. WEITZ: By the Nassau County Police De- 
partment, 

MR. GARDNER: As to what? 

MR. WEITZ: Of the events described in there. 

THE COURT: Does it constitute an admission 
insofar as his observations of their being seated 
in the car together? 


MR. WEITZ: Certainly. 
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MR. GARNDER: The question he put to hia is: 


Does he remember being seated in the car with 


THE COURT: Doesn't this say what it says, 
the i*st sentence in the fourth full paragraph -- 

MR. GARDNER: Your Honor is quite correct. 
So I take it the purpose is to establish that he 
was sitting in the car talking to Rubino? 

THE COURT: That's correct. I don't think 
it should go in as to why -- or what he was ques- 
tioned with Sergeant Rubino; but sitting in a. 
superior car with Sergeant Rubino. But to ask as 
to << 

MR, WEITZ: It's conversation, at least, Judge. 

THE COURT: You don't know. They could be 
aitting there locking at each other. 

MR. WEITZ: The question means that the lips 
were moving, Judge. 

THE COURT: I think that’s a little bit ques- 
tionable, introducing it now, unless you have mor: 
to establish it. This may be nothing more than an 


impression, if you produce this witness. He may 


say he overheard none of the conversation. 


MR. WEITZ: Well, Judge, it really goes to 
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the weight, rather than the admissibility, your 
Honor, 

THE COURT: No. It may have been a whol ly 
uawarranted conclusion, 

MR. WEITZ: Isn't your Honor's speculation 
iawarranted? 

THE COURT: I think you have to call Patrol- 
man Hilbig, if you want to get that aspect of it 
in. I ama little upset with this observation 
that may well be an impression rather than a fact. 
There is no doubt in my mind that what he saw is 
aduissible that the sergeant was sitting in a SPU 
car. Algo, it -- he denied that. And it is also 
that the sergeant may have been questioning him 
how he was feeling and not about this incident. 

MR. WEITZ: But at least to the fact that 
they were in the car ~- 

TRE COURT: You haven't asked him, were you 
at one time sitting in the car with Rubino, 

MR. WEITZ: I will ask him. 

As long as we are at the bench, your Honor, 
may I make my motion now? 

THE COURT: Yes, 


MR. WEITZ: The Court will recollect at a 
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time when I was asking this witness to describe 
the position of the decedent's hands with respect 
to the weapon at the time the weapon was fired, I 
was attempting to press this witness for what I 
felt was his best recollection and best description 
at that precise moment subsequent to which time he 
had already described the position of his own hand 


on the weapon. 


THE COURT: And he had already testified he 


didn't know where the witness’ hands were. You 
asked again and there was an objection -— no, he 
said he didn't know, but that there was a struggle; 
at which point you asked again and there was an 
objection, And I said life wasn't that precise. 
And I think it's perfectly proper if a wan has a 
atruggle, one doesn't know where one's beposent's 
hands necessarily are. 

MR, WEITZ: fY understand what the Court's 
position is. I don't think the Court has done 
this deliberately and I want to state this for the 
record. However, I do think that your Honor has 
accidentally conveyed to this jury the Court's 
impression with respect to the crédibility of this 


witness on this, what to me ig a crucial point. 
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And I think it was an unfortunate remark, I don't 
know how it can be vitiated or how any instruction 
can be vicitated, 

THE COURT: I don't intend to viciate it, 

MR. WEITZ: Well, I am moving for a mistrial 
based on that. 

THE COURT: Your motion is dented. 

There is no basis for pressing a question 
of that nature when you get an answer which is 
complete on its face. He had already testified 
he didn’t know. You were back at it, as you are 
innumerable tines during the course of this cross- 
examination of a witness you have called to the 
bench, And I will describe what has occurred here 
since nine o'clock this morning as a merciless 
cross-examinstion of one's own witness. I have 
not interrupted the same, I am not saying you 
are not entitled to do so, but this is not the 
normal way of Presenting a case, 

In cross~examination of this kind when you're 
dealing with your own witness as distinguished 
from a witness which was produced by another side, 
you ask a question once and you are normally bound 


by that answer. You are not entitled to go back 
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over it three or four times, He gave you an an- 


swer which is the only answer he could give under 


the circumstances. And you went after it again, 

Under those circumstances I think the Court's 
comment was -- the only comment I could reasonably 
make, 

MR. WEITZ: If your Honor pleases, I will not 
gay what you could have said to me, but I feel that 
that particular comment was a judgmental comment 
rather than a direction to counsel. And for that 
reason J make the objection. 

THE COURT: No, it's not a judgmental comment. 
And it's not to convey to the jury, ror do I think 
it did convey to the jury any more than, as I said, 
recently you are not satisfied in asking a ques- 
tion once, but seem to want to ask it three or 
four times. And I think, as I commented once to 
Mr. Gardner when he made an objection for the fif- 
teenth time on his point, it's your style. It's 
an unfortunate style. 

MR. WEITZ: I have an exception to your rul- 
ing. 

And this document, Judge -- 


THE COURT: Ask the other question and we will 
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(The following takes place in open court and 
in the presence of the jury: ) 
BY MR. WEITZ: 
Q Officer, were you ever seated in a SPU car 
with Sergeant Rubino of the Highway Patrol Bureau? 
A Not that I can recall, sir; no, sir, 
MR, WEITZ: I offer this document. 
THE COURT: Yes, I will take the appropriate 
sentence from that document with the editing that 
I indicated must be made, 
MR. WEITZ: And I am not waiving my rights 


by that, am I, Judge? I am offering the document 


including that and I understand your Honor is 


limiting it. 

THE COURT: At this point. Of course, if you 
produce the appropriate proof -- 

MR. WEITZ: Sure. 

THE CLERE: Plaintiff's Exhibit 29 received 
in Evidence as indicated. 

(Sn marked, ) 

MR. WEITZ: May I read that to the jury, 
your Honor? 


THE COURT: It all-depends on what you are 
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going to read. You better come up again, 

I think what we bett:-r do is take our five 
minute recess, ladies and gentlemen, 

Don't discuss the case. This way you can 
take a few minutes. 

(The jury leaves the courtroom and the follow- 
ing takes place out of the presence of the jury:) 


THE COURT: Come up. 


(The following takes place at side bar: ) 


THE COURT: Any objection to reading down to 
that line? 

MR. WEITZ: IY don't have to read it, if we 
can have a stipulation if he was in fact in the 
vehicle with Sergeant Rubino. 

MR, GARDNER: I don't know that, 

MR. WEITZ: If I read this statement it would -- 

MR, GARDNER: You offered the statement and 
it was admitted with some limitation, 

MR. WEITZ: And was blank blank, by Sergeant 
Rubino? 

THE COURT: No. He was sitting in a SPU car. 
Of course, it doesn't even say Sergeant Rubino was 
in the car either, does it? 


MR. GARDNER: No. It says Sergeant Sehlmeyer 
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was sitting in the SPU car. 

THE COURT: Sergeant, let me ask you this 
question: 

THE WITNESS: Yes, I am sorry. 

THE COURT: Were you at any time sitting in 
a SPU car? 

THE WITNESS: Yes, sir. That's the first 
car that I realized had come to the scene. 

THE COURT: You were sitting in it? 

THE WITNESS: Yes, sir, I was, 

THE COURT: Do you know if Sergeant Rubino 
was ever in the car? 

THE WITNESS: Not to my knowledge, sir. 

THE COURT: Was he ever at a window of the 
car near you? 

THE WITNESS: If he was, I don't recall, 
Judge. at that particular time I was a little 
shook and I was in the car, They were the first 
ones that I realized had arrived at the scene. 

THE COURT: You saw him there, Sergeant 
Rubino? 

THE WITNESS‘ No. The CPU car and the two 
CPU men. 


MR. WEITZ: Do we know what CPU stand for, 
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Judge? 

THE WITNESS: Crime Prevention Unit, 

THE COURT: Did you see Sergeant Rubino at 
any time while you were seated in the car? 

THE WITNESS: No, sir, not that I can recall; 
no, sir, As I said, he must have arrived at the 
scene, He was on duty. 

THE COURT: Can we resolve this by saying, 
and appeared to be questioned? 

MR. WEITZ: I would consent to that, Judge. 

MR, GARDNER: Fine. I will consent to that. 

THE COURT: Then you can read it, That will 
resolve the problem. 

(A recess was taken.) 

(The jury enters the courtroom and the follow- 
ing takes place in open court and in the presence 


of the jury: ) 


MR. WEITZ: May I proceed, your Honor? 


THE COURT: Yes. 
MR, WEITZ: I want to ask the witness one 
question, your Honor, 
BY MR. WEITZ: 
Q Officer, a CPU car, what does CPU stand for? 


Crime Prevention Unit. 
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